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U.S. Customs Service 


Treasury Decision 


19 CFR Parts 10, 18 and 114 
(T.D. 98-10) 


RIN 1515-AC03 


BILATERAL CARNET AGREEMENT BETWEEN THE AMERICAN 
INSTITUTE IN TAIWAN AND THE TAIPEI ECONOMIC AND 
CULTURAL REPRESENTATIVE OFFICE 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 


SUMMARY: This document amends the Customs Regulations which 
apply to carnets to reflect a bilateral agreement between the Taipei 
Economic and Cultural Representative in the United States (TECRO) 
and the American Institute in Taiwan (AIT). This agreement estab- 
lished a TECRO/AIT Carnet for the temporary admission of goods, 
commercial samples and professional equipment. 


EFFECTIVE DATE: February 27, 1998. 
FOR FURTHER INFORMATION CONTACT: Sharon Goodson or 


Dennis Sequeira, International Organizations and Agreements Divi- 
sion, U.S. Customs, 202-927-0971. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

A carnet is an international customs document, backed by an inter- 
nationally valid guarantee, which may be used for the entry of articles 
under various customs procedures such as temporary importation and 
transportation in bond. The carnet is used in place of the usual national 
customs documentation and guarantees the payment of duties (includ- 
ing taxes and associated penalties) which may become due if the carnet 
requirements are not satisfied. The existence of a single document rath- 
er than numerous national documents facilitates international com- 
merce. 

The carnet guarantee is based on chains of national guaranteeing as- 
sociations established in the countries accepting the carnets. The guar- 
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anteeing association is jointly and severally liable with the carnet 
holder for payment of the sums due in the event of noncompliance with 
the conditions or the procedures for which the carnet is used. 


Benefits of the TECRO/AIT Carnet 


In recent years, trade between the United States and Taiwan has in- 
creased. It is expected that this trend will continue, and that such trade 
can be facilitated through the use of carnets. However, Taiwan is cur- 
rently ineligible to accede to the A.T.A. (Admission Temporaire—Tem- 
porary Admission) Carnet Convention, under which carnets facilitate 
trade among more than fifty contracting parties. Thus, Taiwan has 
sought access to the carnet facility through the recently concluded bi- 
lateral agreement between the Taipei Economic and Cultural Repre- 
sentative in the United States (TECRO) and the American Institute in 
Taiwan (AIT). This agreement established a TECRO/AIT Carnet for 
the temporary admission of goods, commercial samples and profession- 
al equipment. This agreement was negotiated pursuant to the authority 
contained in 22 U.S.C. 3305. 

On November 4, 1996, Customs published a Notice of Proposed Rule- 
making in the Federal Register (61 FR 56645) which proposed amend- 
ing the Customs Regulations to reflect the TECRO/AIT Carnet and 
solicited comments on the proposal. No comments were received in re- 
sponse to the publication. After further consideration, Customs has de- 
termined to proceed to amend the regulations as proposed. 

A Notice informing the public of the decision of the Commissioner of 
Customs regarding the selection of an issuing and guaranteeing associ- 
ation for the TECRO/AIT carnet will be made in a separate publication 
in the Federal Register. 


REGULATORY FLEXIBILITY ACT 

Insofar as the amendment is intended to facilitate international 
trade and remove some existing impediments to the conduct of busi- 
ness, pursuant to the provisions of the Regulatory Flexibility Act 
(5 U.S.C. 601 et seq.), it is certified that the amendment will not have a 
significant economic impact on a substantial number of small entities. 
Accordingly, it is not subject to the regulatory analysis or other require- 
ments of 5 U.S.C. 603 and 604. 


EXECUTIVE ORDER 12866 


The amendment does not meet the criteria for a “significant regula- 
tory action” under E.O. 12866. 


DRAFTING INFORMATION 


The principal author of this document was Peter T. Lynch, Regula- 
tions Branch, Office of Regulations and Rulings, U.S. Customs Service. 
However, personnel from other offices participated in its development. 
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List OF SUBJECTS 

19 CFR Part 10 

Customs duties and inspection, Exports, Reporting and recordkeep- 
ing requirements. 
19 CFR Part 18 

Customs duties and inspection, Common carriers, Surety bonds, Ex- 
ports. 
19 CFR Part 114 

Customs duties and inspection, Exports, Trade agreements. 


AMENDMENTS TO THE REGULATIONS 


Parts 10, 18 and 114 of the Customs Regulations (19 CFR parts 10, 18 
and 114) are amended as set forth below: 


PART 10—ARTICLES CONDITIONALLY FREE, SUBJECT TO A 
REDUCED RATE, ETC. 
1. The general authority citation for Part 10 continues to read as 
foliows: 


Authority: 19 U.S.C. 66, 1202 (General Note 20, Harmonized Tariff 
Schedule of the United States), 1321, 1481, 1484, 1498, 1508, 1623, 
1624, 3314. 


* * * * * * * 


2. Section 10.31 is amended by adding in paragraphs (a)(1) and (a)(2) 
the phrase “or a TECRO/AIT carnet” immediately after the words 
“A.T.A. carnet”. 

3. Section 10.39(d)(2) is amended by adding the words “or Agree- 
ment” immediately after the phrase “in the Convention”. 


PART 18—TRANSPORTATION IN BOND AND 
MERCHANDISE IN TRANSIT 


1. The general authority citation for Part 18 is revised to read as 
follows: 


Authority: 5 U.S.C. 301; 19 U.S.C. 66, 1202 (General Note 20, Harmo- 
nized Tariff Schedule of the United States), 1551, 1552, 1553, 1624. 
* * * * * * re 
2. Section 18.1(a)(3) is amended by adding the phrase “or TECRO, 
AIT” immediately after the abbreviation “A.T.A.” each time it appears. 
3. Section 18.8(e)(3) is amended by adding the phrase “or TECRO;, 
AIT” immediately after the abbreviation “A.T.A.” each time it appears. 


PART 114—CARNETS 
1. The authority citation for Part 114 is revised to read as follows: 


Authority: 19 U.S.C. 66, 1202 (General Note 20, Harmonized Tariff 
Schedule of the United States), 1623, 1624. 

2. In § 114.1, paragraphs (b) and (c) are amended by adding the 
phrase “or bilateral Agreement” immediately after the words “Cus- 
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toms Convention” each time they appear, and a new paragraph (g) is 
added to read as follows: 


§ 114.1 Definitions. 
i * * * * * 


(g) TECRO/AIT Carnet. “TECRO/AIT carnet” means the document 
issued pursuant to the Bilateral Agreement between the Taipei Eco- 
nomic and Cultural Representative Office (TECRO) and the American 
Institute in Taiwan (AIT) to cover the temporary admission of goods. 

3. Section 114.2 is amended by revising the section heading and the 
introductory paragraph and by adding a new paragraph (d) to read as 
follows: 


§ 114.2 Customs Conventions and Agreements. 


The regulations in this part relate to carnets provided for in the fol- 
lowing Customs Conventions and Agreements: 


(d) Agreement Between the Taipei Economic and Cultural Represen- 
tative Office in the United States and the American Institute in Taiwan 
on TECRO/AIT Carnet for the Temporary Admission of Goods (herein- 
after referred to as the Agreement). 

4. In § 114.3, the introductory text in paragraph (a) and paragraph 
(a)(2) are amended by adding the words “or Agreement” immediately 
after the word “Convention” each time it appears. 

5. Section 114.11 is amended by adding the words “or Agreement” 
immediately after the word “Convention” each time it appears. 

6. Section 114.22 is amended by redesignating paragraph (d) as para- 
graph (e) and adding a new paragraph (d) to read as follows: 


§ 114.22 Coverage of carnets. 


* * * * * * 


(d) TECRO/AIT carnet.—(1) Use. The TECRO/AIT carnet is accept- 
able for the following two categories of goods to be temporarily im- 
ported, unless importation is prohibited under the laws and regulations 
of the United States: 

(i) Professional equipment; and 

(ii) Commercial samples and advertising material imported for the 
purpose of being shown or demonstrated with a view to soliciting or- 
ders. 

(2) Issue and use. (i) Issuing associations shall indicate on the cover of 
the TECRO/AIT carnet the customs territory in which it is valid and the 
name and address of the guaranteeing association. 

(ii) The period fixed for re-exportation of goods imported under cover 
of a TECRO/AIT carnet shall not in any case exceed the period of validi- 
ty of that carnet. 


* * * * * * + 


7. Section 114.23 is amended by adding a new paragraph (c) to read as 
follows: 
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§ 114.23 Maximum ee 

(c) TECRO/AIT carnet. ATECRO/ AIT carnet shall not be issued with 
a period of validity exceeding one year from the date of issue. This peri- 
od of validity cannot be extended and must be shown on the front cover 
of the carnet. 

8. Section 114.24 is amended by adding the phrase “or TECRO/AIT” 
immediately after the abbreviation “A.T.A.”. 

9. Section 114.25 is amended by adding the phrase “or TECRO/AIT” 
immediately after the abbreviation “A.T.A.”. 

10. In § 114.26, paragraphs (a) and (b) are amended by adding the 
phrase “or TECRO/AIT” immediately after the abbreviation “A.T.A.” 
each time it appears. 

11. Section 114.31 (b) is amended by adding the phrase “or TECRO/ 
AIT” immediately after the abbreviation “A.T.A.”. 

12. Section 114.32 is amended by adding the phrase “or TECRO/AIT” 
immediately after the abbreviation “A.T.A.” the first time it appears 
and by adding the phrase “or TECRO/AIT Agreement” immediately af- 
ter the phrase “A.T.A. Convention”. 

13. Section 114.33 is amended by adding the words “or Agreement” 
immediately after the word “Convention”. 

14. Section 114.34 is amended by adding, in the heading and text of 
paragraph (b), the phrase “or TECRO/AIT” immediately after the ab- 
breviation “A.T.A.” each time it appears. 

GEORGE J. WEISE, 
Commissioner of Customs. 


Approved: August 22, 1997. 
DENNIS M. O’CONNELL, 
Acting Deputy Assistant Secretary of the Treasury. 
[Published in the Federal Register, January 28, 1998 (63 FR 4167)] 





U.S. Customs Service 


General Notices 


TECRO/AIT CARNET ISSUING AND 
GUARANTEEING ASSOCIATION 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: General notice. 


SUMMARY: This notice informs the public that Customs has selected 
the United States Council for International Business as the organiza- 
tion which will issue and guarantee TECRO/AIT carnets. These carnets 
are being issued pursuant to the TECRO/AIT Carnet Agreement which 
has been entered into between the Taipei Economic and Cultural Rep- 
resentative in the United States (TECRO) and the American Institute 
in Taiwan (AIT) for the temporary admission of goods, commercial 
samples and professional equipment. 


FOR FURTHER INFORMATION CONTACT: William Scopa, Office of 
Field Operations 202-927-3112. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

This notice advises the public that the United States Council for In- 
ternational Business has been selected as the issuing and guaranteeing 
organization for a new carnet, known as the “TECRO/AIT Carnet”. 
This carnet is being offered as a result of the signing of a bilateral carnet 
agreement between the Taipei Economic and Cultural Representative 
in the United States (TECRO) and the American Institute in Taiwan 
(AIT) for the temporary admission of goods, commercial samples and 
professional equipment. In a final rule also published in this issue of the 
Federal Register, Customs is amending its regulations which apply to 
carnets to reflect this new agreement. 

A carnet is an international customs document, backed by an inter- 
nationally valid guarantee, which may be used for the temporary ad- 
mission of merchandise. The carnet is used in place of the usual 
national customs documentation and guarantees the payment of duties 
(including taxes) which may become due if the requirements of the car- 
net are not satisfied. 

Taiwan is currently ineligible to accede to the ATA Carnet Conven- 
tion, under which carnets facilitate trade among more than fifty con- 
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tracting parties. Thus, Taiwan has sought access to the carnet facility 
t ants the recently concluded TECRO/AIT Carnet Agreement. This 
agree ee was negotiated pursuant to the authority contained in 
29 U.S 3305. 

On NG vember 4, 1996, a Notice was published in the Federal Register 
61 _ R 56740) in which the Customs Service informed the public of the 
TECRO/AIT carnet and solicited applications for an organization to is- 
sue pen guarantee the new carnet. 

The issuing association must be approved by the Commissioner of 
Customs. The guaranteeing association is jointly and severally liable 
with the carnet holder for the payment of the sums. The guaranteeing 
association also must be approved by the Commissioner of Customs. 

Pursuant to § 114.11, Customs Regulations (19 CFR 114.11), an asso- 
ciation, in order to be approved by Customs, must provide in writing 
that it will undertake to perform the functions and fulfill the obliga- 
tions specified in the Agreement to which the United States accedes. 

Based upon the information received from the United States Council 
for International Business, the Commissioner of Customs has deter- 
mined that the United States Council for International Business satis- 
fies the conditions to be designated an issuing and guaranteeing 
organization for the TECRO/AIT Carnet. 

Dated: July 15, 1997. 

GEORGE J. WEISE, 
Commissioner of Customs. 
Published in the Federal Register, January 28, 1998 (63 FR 4344)] 


NOTICE OF ISSUANCE OF 
FINAL DETERMINATION CONCERNING PC CARDS 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of final determination, 


SUMMARY: This document provides notice that Customs has issued a 
final determination concerning the country of origin of certain PC 
cards which are being offered for sale to the U.S. Government. The final 
determination found that based upon the facts presented, the country 
of origin of the PC cards which are produced in Mexico from U.S. and 
foreign components is Mexico. 


DATES: The final determination was issued on January 9, 1998. Any 
party-at-interest, as defined in 19 CFR 177.22(d), may seek judicial re- 
view of the final determination within 30 days of January 29, 1998. A 


copy of the final determination will be published in the CUSTOMS BULLE- 
TIN. 
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FOR FURTHER INFORMATION CONTACT: Burton L. Schlissel, Se- 
nior Attorney, Office of Regulations and Rulings, (202) 927-1034. 


SUPPLEMENTARY INFORMATION: 

Notice is hereby given that on January 9, 1998, pursuant to Subpart 
B of Part 177, Customs Regulations (19 CFR Part 177, Subpart B), Cus- 
toms issued a final determination concerning the country of origin of 
certain PC cards which are being offered to the U.S. Government. The 
U.S. Customs ruling number is HQ 559815. This final determination 
was issued at the request of the offeror under procedures set forth in 
19 CFR 177 subpart B, which implements Title III of the Trade Agree- 
ments Act of 1979, as amended (19 U.S.C. 2511-18). The final deter- 
mination concluded that based upon the facts presented, printed circuit 
boards and other components imported into Mexico are substantially 
transformed as a consequence of the assembly operations performed in 
Mexico resulting in the completed PC cards. Accordingly, the country of 
origin of the PC cards is Mexico. This document gives notice pursuant 
to section 177.29, Customs Regulations (19 CFR 177.29), of that final 
determination. Any party-at-interest, as defined in 19 CFR 177.22(d), 
may seek judicial review of this final determination within 30 days of 
January 29, 1998. 


Dated: January 26, 1998. 


JOHN DURANT, 
Acting Assistant Commissioner, 
Office of Regulations and Rulings. 


[Published in the Federal Register, January 29, 1998 (63 FR 4522)] 
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, have been determined to be of 


Customs Servic 


PROPOSED REV ATION OF 
NG T 7 AASSIFICAT 
ALPHA-HY 
TPA YL BS 


rsuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
s amended by section 623 of Title VI (Customs Moderniza- 
American Free Trade Agreement Implementation 


., 107 Stat. 2057), on November 19, 1997, Customs 

otice advising — parties of its proposal to revoke 

Lins riff classification of para-methoxy phenyla- 

sed HQ 9 958617 /), alpha-hydroxy ethyl amino pentane- 

ester (proposed HQ 958618), and methoxy morphinan 

ssed HQ 319). However, further research has revealed that 

Customs previous position on the tariff classification of the compounds 

considered in proposed HQ 958617 and HQ 958618 was correct. In pro- 
L 958619, Customs proposed to revoke NY 889472. Customs 

maintains that NY 8 880472 is incorrect; however methoxy morphinan is 
not properly classified in subheading 2933.40.26, HTSUS, the subhead- 

ing put forth in proposed HQ 958619. Customs intends to revisit this 

issue at a later date. 
lherefore, Customs hereby notifies interested parties of its intention 
to withdraw proposed rulings HQ 958617, HQ 958618, and HQ 958619. 
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FOR FURTHER INFORMATION CONTACT: Richard Romero, Attor- 
ney-Advisor, General Classification Branch at 202-927-2388. 
Dated: January 27, 1998. 
MARVIN AMERNICK, 


(for John Durant, Director, 
Commercial Rulings Division.) 


PROPOSED MODIFICATION OF RULING LETTER RELATING TO 
TARIFF CLASSIFICATION OF EYEGLASS REPAIR KIT 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed modification of tariff classification ruling 
letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to modify a ruling letter relating to the tariff 
classification under the Harmonized Tariff Schedule of the United 
States (HTSUS) of an eyeglass repair kit. The kit contains a small hand 
magnifier, six steel eyeglass repair screws and a screwdriver, to which a 
metal key chain is attached. Customs invites comments on the correct- 
ness of the proposed modification. 


DATE: Comments must be received on or before March 13, 1998. 


ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Commercial Rulings Division, 1300 Pennsylvania Avenue, 
N.W., Washington, D.C. 20229. Submitted comments may be inspected 
at the same location during regular business hours. 


FOR FURTHER INFORMATION CONTACT: James A. Seal, Com- 
mercial Rulings Division (202) 927-0760. . 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

Pursuant to section 625(c)(1), Tariff Act of 19380 (19 US.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to modify a ruling letter relating to the tariff 
classification of an eyeglass repair kit. Customs invites comments on 
the correctness of the proposed modification. 
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NY 880021, dated November 19, 1992, in part, addressed the tariff 
status of the Deluxe Repair Kit, style 170, which contained a small hand 
magnifier, six steel eyeglass repair screws, and a screwdriver to which a 
metal key chain is attached. Customs concluded that the kit did not 
qualify as goods put up in sets for retail sale (“set”) under General Inter- 
pretative Rule (GRI) 3(b), HTSUS, because while the screwdriver and 
screws served the specific function of repairing eyeglasses, the hand 
magnifier was a general-purpose article suitable for use any time a 
small hand magnifier was needed. The screwdriver, screws and hand 
magnifier were held to be separately classifiable eo nomine, by name, in 
subheadings 8205.40.00, 7318.15.60 and 9013.80.20, HTSUS, respecti- 
vely. NY 880021 is set forth as “Attachment A” to this document. 

It is now Customs position that the Deluxe Repair Kit, style 170, does, 
in fact, constitute a set for tariff purposes. The hand magnifier contrib- 
utes to the specific activity of eyeglass repair in that it increases visual 
acuity as one inserts the tiny repair screws into the temple bars of the 
glasses. We conclude that the screwdriver imparts the essential charac- 
ter to the kit because it is the tool which completes the actual repair. Ac- 
cordingly, we propose to classify the Deluxe Repair Kit in subheading 
8205.40.00, HTSUS, a provision for screwdrivers, and parts thereof. 
HQ 960228 modifying NY 880021 is set forth as “Attachment B” to this 
document. 

Before taking this action, we will give consideration to any written 
comments timely received. 


Claims for detrimental reliance under section 177.9, Customs Regu- 
lations (19 CFR 177.9), will not be entertained for actions occurring on 
or after the date of publication of this notice. 


Dated: December 24, 1997. 


MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 
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[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY. 
US. CusToMS SERVICE 
New York, NY, November 19 


CLA-2-90:S:N:N1:114 880021 

Category: Classification 

Tariff Nos. 9013.80.2000, 

8205.40.0000 and 7318.15.6000 
Mr. JIM REYNOLDS 
—_ A. STEER Co 

8 S. 2nd Street 
Philadeiphia PA 19106 


Re: The tariff classification of eyeglass repair kits from Hong Kong. 


DEAR MR. REYNOLDS 

In your letter dated October 28, 1992, on behalf of L. Lawrence Products, Inc., you re- 
quested a tariff classification ruling. 

The deluxe repair kit, style 170, contains a hand magnifier, a screwdriver and six steel 
eyeglass repair screws. The regular repair kit, style 179, contains a screwdriver and six 
steel eyeglass repair screws. 

The deluxe repair kit, style 170, is not considered a set for tariff classification purposes 
because the articles in the kit serve two functions. The hand magnifier is a general purpose 
magnifier suited for use anytime a small hand magnifier is needed. The screwdriver and 
screws are used to repair eyeglasses. 

The applicable subheading for the magnifier contained in the deluxe repair kit, style 170, 
will be 9013.80.2000, Harmonized Tariff Schedule of the United States (HTS), which pro- 
vides for hand magnifiers, magnifying glasses, loupes, thread counters and similar appara- 
tus. The rate of duty will be 6.6 percent ad valorem. 


The applicable anne for the screwdriver contained in the deluxe repair kit, style 
170, will be 8205.40.0000, Harmonized Tariff Schedule of the United States (HTS), which 


provides for screw driv ivers, and parts thereof. The rate of duty will be 6.2 percent ad valo- 
rem. 


The applicable subheading for the steel eyeglass repair screws contained in the deluxe 
repair kit, style 170, will be 7318.15.6000, Harmonized Tariff Schedule of the United States 
(HTS), which provides for other screws, having shanks or threads with a diameter of less 
than 6 mm. The rate of duty will be 6.2 percent ad valorem. 

Style No. 179, containing a screwdriver and screws, is considered a set for tariff classifi- 
cation purposes. The screwdriver and the screws are used for one purpose, to repair eye- 
glass frames. The essential character of the set is imparted by the screwdriver. Accordingly, 
the applicable subheading for the regular repair kit, style 179, will be 8205,40.0000, Har- 
monized Tariff "Schedule of the Un ited States (HTS), which provides for screwdrivers, and 
parts thereof. The rate of duty will be 6.2 percent ad valorem. 

This ruling is being issued under the provisions of Section 177 of the Customs Regula- 
tions (19 C.ER. 177). 

A copy or this ruling letter should be attached to the entry documents filed at the time 
this merchandise is imported. If the documents have been filed without a copy, this ruling 
should be brought to the attention of the Customs officer handling the transaction. 

JEAN F MAGUIRE, 
Area Director, 
New York Seaport. 
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{ATTACHMENT B} 


DEPARTMENT OF THE TREASURY 
US. CusToMs SERVICE 
Washington, DC 
CLA-2 RR:CR:GC 960228 JAS 
Category: Classification 
lariff No. 8205.40.00 


PA 19106 


NY 880021 Modified; eyeglass repair kit, combined hand magnifier, screwdriver, steel 
screws, and key chain; goods put up in sets for retail sale, essential character, GRI3(b); 


NY A86533 


In NY 880021, issued to you on November 19, 1992, on behalf of L. Lawrence Products, 
he Area Director of Customs, New York Seaport, held that the Deluxe Repair Kit, 

style 170, was not aset for tariff classification purposes, and that the components were sep- 
arately classifiable under the Harmonized Tariff Schedule of the United States (HTSUS). 
he ruling also held that the Keychain Repair Kit, style 179, was a set for tariff purposes. 
We have reconsidered this ruling and now believe that both styles are sets for tariff pur- 


poses 


Facts: 


The Deluxe Repair Kit, style 170, is 3% inches long, of plastic. It consists ofa hand magni- 
fier, the handle of which is open on the end and hollow, and contains six (6) metal eyeglass 
repair screws. A screwdriver with metal key chain on one end is press fitted into the open 
endofthe magnifier. Ina letter, dated December 12, 1997, theimportersubmittedasample, 
together with a brochure, and stated that the article is imported assembled but unpacka- 


ged. In most instances, the kits are blister packaged after importation for retail sale 
The provisions under consideration are as follows: 
7318 Screws * * * and similar articles, of iron or steel: 
7318.50 Other screws and bolts: 
Other: 
7318.15.60 Having shanks or threads with a diameter of less than 
6 mm * * * 6.2 percent ad valorem 
8205 Handtools * * * not elsewhere specified or included: 
8205.40.00 Screwdrivers, and parts thereof * * * 6.2 percent ad valo- 
rem 
* ‘ * i * 7 ‘ 
9013 [olther optical appliances and instruments, not specified or included 
elsewhere in [chapter 90] * * *: 
9013.80 Other devices, appliances and instruments: 
9013.80.20 Hand magnifiers * * * 6.6 percent ad valorem 
Issue: 
Whether the Deluxe Repair Kit is a Good Put Up in Sets for Retail Sale. 
Law and Analysis: 

Merchandise is classifiable under the Harmonized Tariff Schedule of the United States 
(HTSUS) in accordance with the General Rules of Interpretation (GRIs). GRI 1 states in 
part that for legal purposes, classification shall be determined according to the terms of the 
headings and any relative section or chapter notes, and provided the headings or notes do 
not require otherwise, according to GRIs 2 through 6. GRI 3(b) states, in part, that goods 
put up in sets for retail sale (“sets”) shall be classified as if consisting of the component 
which gives them their essential character. 

The Harmonized Commodity Description and Coding System Explanatory 
Notes (ENs) constitute the official interpretation of the Harmonized System. While not 
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legally binding, and therefore not dispositive, the ENs provide a commentary on the scope 
of each heading of the Harmonized System and are thus useful in ascertaining the classifi- 
cation of merchandise under the System. Customs believes the ENs should always be con- 
sulted. See T.D. 89-80, 54 Fed. Reg. 35127, 35128 (Aug. 23, 1989). 

To qualify as a set for tariff purposes, relevant ENs for GRI 3(b), at p. 5, list three re- 
quirements: (1) there must be at least two articles which are, prima facie, classifiable in 
different headings; (2) the components must be put up together to meet a particular need or 
carry out a specific activity; and, (3) the components must be put up in a manner suitable 
for sale directly to users without repacking (e.g., in boxes or cases or on boards). 

NY 880021 held that the Deluxe Repair Kit, style 170, was not a set for tariff purposes 
because the hand magnifier did not contribute to the specific activity of eyeglass repair. The 
components in style 170 were held to be separately classifiable. We are now of the opinion 
that this repair kit is, in fact, a set for tariff purposes. The individual components of the kit 
are, prima facie, classifiable in different headings of the HTSUS, as indicated above. Along 
with the screwdriver and screws, the hand magnifier contributes to the specific activity of 
eyeglass repair by increasing visual acuity for the purpose of inserting the tiny repair 
screws into the temple bars of the glasses. The key chain merely enhances the portable na- 
ture of the repair kit. The fact that in most instances the repair kit is blister packaged for 
retail sale after importation is not relevant in this case because, as imported, the good is 
assembled and, thus, put up in a manner suitable for sale directly to users without repack- 
ing. Because the screwdriver is the tool by which the actual repair is completed, we con- 
clude that it imparts the essential character to the good. NY A86533, dated September 11, 
1996, classified a nearly identical eyeglass repair kit similarly. 


Holding: 


Under the authority of GRI 3(b), the Deluxe Repair Kit, style 170, is provided for in head- 
ing 8205. It is classifiable in subheading 8205.40.00, HTSUS. NY 880021, dated November 
19, 1992, is modified accordingly. 


JOHN DURANT, 
Director, 
Commercial Rulings Division. 


PROPOSED MODIFICATION OF CUSTOMS RULING LETTER 


RELATING TO TARIFF CLASSIFICATION OF EYELASH 
CURLERS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed modification of tariff classification ruling 
letter. 


SUMMARY: Pursuant to section 625(c)(1) of the Tariff Act of 1930 (19 
U.S.C. 1625(c)(1)), as amended by section 623 of Title VI (Customs Mod- 
ernization) of the North American Free Trade Agreement Implementa- 
tion Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested 
parties that Customs intends to modify a ruling pertaining to the tariff 
classification of eyelash curlers under the Harmonized Tariff Schedule 
of the United States Annotated (HTSUSA). 


DATE: Comments must be received on or before March 18, 1998. 


ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to U.S. Customs Service, Office of Regulations and Rulings, 
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Attention: Commercial Rulings Division, 1300 Pennsylvania Avenue, 
N.W., Washington, DC 20229. Comments submitted may be inspected at 
the same address. 


FOR FURTHER INFORMATION CONTACT: Arnold L. Sarasky, Gen- 
eral Classification Branch, (202) 927-1009. 
SUPPLEMENTARY INFORMATION: 

BACKGROUND 

Pursuant to section 625(c)(1) of the Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to modify a ruling pertaining to the tariff 
classification of eyelash curlers. 

New York Ruling Letter (NYRL) 827204, issued January 21, 1988, by 
the Area Director, New York Seaport, held, as herein pertinent, that 
eyelash curlers, with or without rubber refills, were classified under 
subheading 8205.59.55, HTSUSA, which provides for other hand tools 
(including glass cutters) and parts thereof: other. A copy of the above 
ruling is set forth in Attachment A to this document. 

Customs Headquarters, in Headquarters Ruling Letter (HRL) 
955840, dated March 1, 1994, concluded that eyelash curlers were prop- 
erly classified in subheading 9615.90.2000, HTSUSA, the provision for 
combs, hair-slides and the like; hairpins, curling pins, curling grips, 
hair-curlers and the like. A copy of HRL 955840 is set forth in Attach- 
ment B to this document. Customs Headquarters is of the opinion that 
such classification is more nearly descriptive of the product than the 
subheading referenced in NYRL 827204. Accordingly, we propose to 
modify that portion of the NYRL 827204 insofar as it covers eyelash 
curlers. 

Before taking this action, consideration will be given to any written 
comments timely received. The proposed ruling modifying NYRL 
827204 is set forth in Attachment C to this document. 

Claims for detrimental reliance under section 177.9, Customs Regu- 
lations (19 CFR 177.9), will not be entertained for actions occurring on 
or after the date of publication of this notice. 

Dated: January 23, 1998. 


JOHN T. ROTH, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 
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[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY 
US. CusTOMS SERVICE 
New York, NY, January 21, 1988. 
CLA-2-04:S:COM:N1:240 827204 
Category: Classification 
Tariff No. 8205.59.55, 3304.10.0000, 
3304.20.0000, and 8211.10.0000 
Ms. CAROL A. GARRITY 
GARRETT-HEWITT INTERNATIONAL, INC 
901 No. Broadway, Suite 16 
No. White Plains, NY 10603 


Re: The tariffclassification of eyelash curlers from Japan, cosmetic pencils from Italy and 
cosmetic pencil sharpeners from West Germany. 
DEAR Ms. GARRITY 

In your letter dated December 16, 1987, you requested a tariff classification ruling under 
the Harmonized Tariff Schedule of the United States (HTS), which is scheduled to replace 
the Tariff Schedules (TSUS) in 1988. Public notice of the exact date will be given. 

The applicable HTS subheading for the eyelash curlers, style #25 with or without rubber 
refill, will be 8205.59.55, which provides for other handtools (including glass cutters) and 
parts thereof: other. The duty rate will be 5.3 percent ad valorem. 

The applicable HTS subheading for the cosmetic lip pencil will be 3304.10.00, which pro- 
vides for lip make-up preparations. The duty rate will be 4.9 percent ad valorem. The cos- 
metic eye definer pencilis classifiable in HTS subheading 3304.20.0000, which provides for 
eye make-up preparations. The rate of duty is 4.9 percent ad valorem. 

The cosmetic pencil sharpeners, styles #810.0, #811.0, #825.0, are classifiable under 
HTS subheading 8214.10.0000, which provides for paper knives, letters openers, erasing 
knives, pencil sharpeners (nonmechanical) and blades and other parts thereof. The rate of 
duty will be 0.4 cents each and 6.1 percent ad valorem. 

This classification represents the present position of the Customs Service regarding the 
dutiable status of the merchandise under the HTS. If there are changes before enactment 
this advice may not continue to be applicable. 

This ruling is being issued under the provisions of Section 177 of the Customs Regula- 
tions (19 C.ER. 177). 

A copy of this ruling letter should be attached to the entry documents filed at the time 
this merchandise is imported. If the documents have been filed without a copy, this ruling 
should be brought to the attention of the Customs officer handling the transaction. 

Max G. WILLIS, 
Area Director, 
New York Seaport. 
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[ATTACHMENT B] 
DEPARTMENT OF THE TREASURY 
US. CusToMs SERVICE 
Washington, DC, March 1, 1994. 
CLA-2 CO:R:C:F 955840 GGD 
Category: Classification 
Tariff No. 9615.90.2000 and 7009.92.1000 
Ms. ELEANOR HUANG WILSON 
RELIABLE WORLD TRADE Co., LTD 
1711 East 14th Street 
San Leandro, CA 94577 
Re: Steel eyelash curlers; shaving mirror with aluminum frame 
DEAR Ms. WILSON 
This letter is in response to your inquiry of November 15, 1993, concerning the classifica- 
tion under the Harmonized Tariff Schedule of the United States Annotated (HTSUSA), of 
articles to be imported from Taiwan, identified as eyelash curlers (small size) anda shaving 
mirror five inches in diameter. Only photographs of the eyelash curlers were submitted 
with your inquiry. 
Facts 
The small eyelash curlers are further identified by item nos. CSI-3510-NPB 
CSI-4010-NP CSI-4013-10, CSI-4015-GP, CSI-4015-02, and CSI-4015-05. When the 
scissor-like, curler handles are manually separated, a slide moves away from the top edge of 
the curler to allow for insertion of the eyelashes. When the handles are squeezed, the slide 
and edge merge on the eyelash and curl it. Synthetic rubber (silicone) pads, identified by 
item no. CS—3501, are included as parts of each curler for attachment to the metal slide. 
You stated telephonically that the shaving mirror has an aluminum frame. 


Issues: 


1) Whether the eyelash curlers should be classified in heading 8203, HTSUSA, as tweez- 


ers and similar handtools; or in heading 9615, HTSUSA, as hair-curlers and the like. 
2) What is the classification of the aluminum framed shaving mirror? 
Law and Analysis: 


Classification under the HTSUSA is made in accordance with the General Rules of Inter- 
pretation (GRIs). The systematic detail of the harmonized system is such that virtually all 
goods are classified by application of GRI 1, that is, according to the terms of the headings of 
the tariff schedule and any relative Section or Chapter Notes. In the event that the goods 
cannot be classified solely on the basis of GRI 1, and if the headings and legal notes do not 
otherwise require, the remaining GRIs may then be applied. The Explanatory Notes (ENs) 
to the Harmonized Commodity Description and Coding System, which represent the offi- 
cial interpretation of the tariff at the international level, facilitate classification under the 
HTSUSA by offering guidance in understanding the scope of the headings and GRIs. 

Heading 8203, HTSUSA, provides for “Files, rasps, pliers (including cutting pliers), pin- 
cers, tweezers, metal cutting shears, pipecutters, bolt cutters, perforating punches and 
similar handtools, and base metal parts thereof.” Chapter 82 falls within Section XV, 
HTSUSA. Note 1(m) to Section XV states that the section does not cover “* * * other ar- 
ticles of chapter 96 (miscellaneous manufactured articles).” The ENs to heading 8203 state 
that, among other handtools, the heading covers “Tweezers (e.g., watchmakers’, florists’, 
philatelists’, depilating).” Although depilating tweezers are used to remove hair from the 
skin, they are the only hair-related handtool mentioned in the heading. 

As noted above, Chapter 96 covers miscellaneous manufactured articles. The ENs sug- 
gest that the chapter covers certain toilet articles and other items not more specifically cov- 
ered by other headings in the nomenclature. Heading 9615, HTSUSA, provides for 
“Combs, hair-slides and the like; hairpins, curling pins, curling grips, hair-curlers and the 
like * * * and parts thereof.” In contrast to heading 8203, all of the items mentioned in this 
tariff provision relate to the hair, and several are used to curl the hair. Since the eyelash 
curlers are designed to curl hair, they are classifiable within heading 9615 and, by virtue of 
Note 1(m) to Section XV, not within heading 8203, HTSUSA. The eyelash curlers are classi- 
fied in subheading 9615.90.2000, HTSUSA, the provision for nonthermic, nonornamental 
devices for curling the hair. 
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With respect to the aluminum-framed shaving mirror, heading 7009, HTSUSA, provides 
for “Glass mirrors, whether or not framed, including rear-view mirrors.” The ENs to head- 
ing 7009 indicate that the heading covers toilet mirrors, including hand mirrors framed 
with metal. The shaving mirror is classified in subheading 7009.92.1000, HTSUSA, the 
provision for framed mirrors not over 929 square centimeters in reflecting area. 
Holding 

The steel eyelash curlers (small size) and rubber pads, identified by item nos. 
CSI-3510-NP, CSI-4010-NP, CSI-4013-10, CSI-4015-GP. CSI-4015-02, CSI-4015-05, 
and CS-3501, are classified in subheading 9615.90.2000, HTSUSA, the provision for 
“Combs, hair-slides and the like; hairpins, curling pins, curling grips, hair-curlers and the 
like, other than those of heading 8516, and parts thereof: Other: Nonthermic, nonorna- 
mental devices for curling the hair.” The applicable duty rate is 8.1 percent ad valorem. 

The aluminum-framed shaving mirror (five inches in diameter) is classified in subhead- 
ing 7009.92.1000, HTSUSA, the provision for “Glass mirrors, whether or not framed, in- 
cluding rear-view mirrors: Other: Framed: Not over 929 square centimeters in reflecting 
area.” The applicable duty rate is 7.8 percent ad valorem. 

MARVIN M. AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[ATTACHMENT C] 


DEPARTMENT OF THE TREASURY. 
US. Customs SERVICE, 
Washington, DC. 
CLA-2 RR:CR:GC 961076 ALS 
Category: Classification 


Tariff No. 9615.90.2000 
Ms. CAROL A. GARRITY 


COORDINATOR 

GARRETT HEWITT INTERNATIONAL 
147 Broadway 

Hawthorne, NY 10532 


Re: New York Ruling Letter (NYRL) 827204, dated January 21, 1988, regarding eyelash 
curlers. 


DEAR Ms. GARRITY. 

In NYRL 827204 you were advised that certain eyelash curlers were classifiable in sub- 
heading 8205.59.55, Harmonized Tariff Schedule of the United States Annotated (HTSU- 
SA), the provision for other hand tools (including glass cutters) and parts thereof: other. We 
note that rulingisin conflict with Headquarters Ruling Letter (HRL) 955840, dated March 
1, 1994, which held that eyelash curlers were classifiable in subheading 9615.90.2000, 
HTSUSA, the provision for combs, hair-slides * * * and the like. This ruling modifies 
NYRL 827204 as to eyelash curlers so that it conforms to HRL 955840 which we have con- 
cluded correctly sets forth the classification of this article. 

Facts: 

The articles under consideration are eyelash curlers. They have scissor-like handles. 
When the handles are manually separated, a slide moves away from the top edge of the curl- 
er to allow for insertion of an eyelash. When the handles are squeezed, the slide and edge 
merge on the eyelash and curl it. Rubber pads are attached to the metal slide. 


Issue: 
What is the classification of eyelash curlers? 
Law and Analysis: 


Classification of merchandise under the HTSUSA is governed by the General Rules of 
Interpretation (GRI’s) taken in order. GRI 1 provides that the classification is determined 
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first in accordance with the terms of the headings and any relative section and chapter no- 
tes. If GRI 1 fails to classify the goods and if the headings and legal notes do not otherwise 
require, the remaining GRI’s are applied, taken in order. 

NYRL 827204 held that the subject articles were classifiable under subheading 
8205.59.55, HTSUSA, the provision for other hand tools (including glass cutters) and parts 
thereof: other. That subheading comes within section XV, chapter 82, HTSUSA. Note 1(m) 
to that section states that the section does not cover “* * * other articles of chapter 96 (mis- 
cellaneous manufactured articles).” The Explanatory Notes to the Harmonized System 
relative to heading 9615, which represents the view of the international classification ex- 
perts, provides for curling pins, curling grips, hair-curlers and the like. In contrast to head- 
ing 8205, all of the items mentioned in that heading relate to the hair, and several are used 
to cur! the hair. Since the eyelash curlers are designed to curl hair, they are considered like 
the exemplars noted the referenced'EN. Accordingly, we have concluded that eyelash curl- 
ers should be classified in subheading 9615.90.2000, HTSUSA 
Holding 

Eyelash curlers of metal are classifiable in subheading 9615.90.2000, HTSUSA, the pro- 
vision for combs, hair-slides and the like; hair pins, curling pins, curling grips, hair-curlers 
and the like. Merchandise so classifiable is subject to a general rate of duty of 8.1 percentad 
valorem (1998) 

NYRL 827204, dated January 21, 1988, is hereby modified as to eyelash curlers. 

JOHN DURANT 
Director, 
Commercial Rulings Division. 


REVOCATION OF CUSTOMS RULING LETTER RELATING TO 
TARIFF CLASSIFICATION OF CERTAIN ARTIFICIAL FOOD 
SWEETENER (ISOMALT) 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of revocation of tariff classification ruling letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub.L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is revoking New York Ruling Letter (NYRL) 849851, 
dated March 14, 1990, concerning the classification of an isomalt prod- 
uct in the formulation described in that ruling letter. 


EFFECTIVE DATE: For merchandise entered or withdrawn from 
warehouse for consumption and covered by the revocation notice for 
NYRL 849851, the effective date is on or after April 13, 1998. For other 
merchandise described in the final ruling letter, there is no delay in the 
effective date for merchandise entered or withdrawn from warehouse 
for consumption. 


FURTHER INFORMATION CONTACT: Norman W. King, General 
Classification Branch, Office of Regulations and Rulings (202) 
927-1109. 
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SUPPLEMENTARY INFORMATION: 


BACKGROUND 

On October 8, 1997, Customs published in the CUSTOMS BULLETIN, 
Volume 31, No. 41, a proposal to revoke NYRL 849851, dated March 14, 
1990, which held that an isomalt product composed of 50 percent of sor- 
bitol and 50 percent mannitol, was classified in subheading 
3823.90.5050, Harmonized Tariff Schedule of the United States 
(HTSUS), as other chemical mixtures not elsewhere provided for. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 US.C. 
1625(e)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub.L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is revoking NYRL 849851, dated March 14, 1990, to 
reflect the proper classification of the isomalt product described in 
NYRL 849851 in subheading 2105.90.9998, HTSUS, as other food prep- 
arations not elsewhere specified or included. Headquarters Ruling Let- 
ter (HRL) 960203 revoking NYRL 849851 is set forth in the attachment 
to this document. 

The comment received as a result of the notice was submitted by 
counsel for the importer who obtained NYRL 849851. The submission 
contained specifications for another isomalt product which differs from 
the specifications contained in NYRL 849851. We have included in HRL 
960203 a prospective ruling for this other isomalt product under sec- 
tion 177.1 of the Customs Regulations (19 CFR 177.10(c)(1)). 

Publication of rulings or decisions pursuant to 19 U.S.C. 1625 does 
not constitute a change of practice or position in accordance with sec- 
tion 177.10(c)(1), of the Customs Regulations (19 CFR 177.10(c)(1)). 


Dated: January 23, 1998. 


JOHN T:. ROTH, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachment] 
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[ATTACHMENT] 


DEPARTMENT OF THE TREASURY 
US. CusToMs SERVICE 
Washington, DC, January 23, 1998. 
CLA-2 RR:CR:GC 960203K 
Category: Classification 
Tariff No. 2106.90.9998 and 2940.00.6000 
MICHAEL K. TOMENGA, ESQ 
McKENNA & CUNEO 
ATTORNEYS AT LAW 
1900 K Street, N.W. 
Washington, DC 20006-1108 
Re: Tariffclassification of various isomalt products; revocation of New York Ruling Letter 
(NYRL) 849851, Dated March 14, 1990. 
DEAR Mr. TOMENGA 

In response toa letter dated February 16, 1990, from Schenker’s International Forwe:d- 
ers, Inc., a Customs broker, on behalf of your client, Irwin Services, D.B.A. Palatinit, the 
Customs Service issued NYRL 849851, dated March 14, 1990, which held that an isomalt 
product formulated as described in the ruling letter, was classified in subheading 
3823.90.5050, Harmonized Tariff Schedule of the United States (HTSUS) (1990), which 
provided for other chemical mixtures not elsewhere provided for. This provision has been 
redesignated as subheading 3824.90.90, HTSUS, with a 1998 general rate of duty of 5 per- 
cent ad valorem, and subject to special provisions in subheadings 9901.00.50 and 52, 
HTSUS (not applicable to the merchandise in question) 

This letter is to inform you that NYRL 849851 no longer reflects the views of the Cus- 
toms Service and is revoked in accordance with section 177.9(d) of the Customs Regula- 
tions (19 CFR 177.9(d)). Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C 
1625(c)(1)), as amended by section 623 of Title VI (Customs Modernization) of the North 
American Free Trade Agreement Implementation Act, Pub. L. 103-182, 107 Stat. 2057, 


2186 (1993), notice of the proposed revocation of NYRL 849851 was published on October 
8, 1997, in the CUSTOMS BULLETIN, in Volume 31, No. 41. The following represents our cur- 


rent position with respect to the isomalt product described in NYRL 849851 and an isomalt 
product of a different formulation. 


Facts: 


The specific isomalt product from West Germany described in NYRL 849851, dated 
March 14, 1990, contained a mixture of 50 percent of sorbitol and 50 percent mannitol 
(used as an artificial food sweetener) and was classified in the applicable 1990 subheading 
3823.90.5050, HTSUS, which provided for chemical mixtures not elsewhere provided for 
(1998 subheading 3824.90.90, HTSUS), with a general rate of duty at 5 percent ad valorem. 
In its notice of October 8, 1997, Customs proposed to revoke NYRL 849851, and classify the 
product in subheading 2106.90.9998, HTSUS, as other food preparations not elsewhere 
specified or included, with a general rate of duty for 1998, at 7.6 percent ad valorem. 

As the result of the proposed notice, you submitted timely comments on behalf of your 
client, dated November 6, 1997, and claimed that the products generically known as “iso- 
malt” are precluded from classification in subheading 3824.90.90, HTSUS, as chemical 
mixtures, not especially provided and are also precluded from subheading 2106.90.9998, 
HTSUS, as other food preparations not elsewhere specified or included. You proposed that 
isomalt products be classified as an other sugar ether, subheading 2940.00.6000, HTSUS, 
with a 1997 general rate of duty at 5.8 percent ad valorem. As you are aware, the specifica- 
tions including the manufacturing process in your proposed classification as a sugar ether, 
differed from the information which formed the basis for the decision in NYRL 849851. We 
agree with your classification position for the product as described in your submission of 
November 6, 1997. The specifications and the reasoning for the classification of this prod- 
uct is further discussed under the caption “Law and Analysis”. However, we adhere to our 
position to classify the isomalt product as described in NYRL 849851, as other food prepa- 
rations not elsewhere specified or included, in subheading 2106.90.9998, HTSUS. 

Issue: 


The first issue is whether an isomalt product containing 50 percent of sorbitol and 50 
percent of mannitol (used as an artificial food sweetener), as a mixture of chemicals with 
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foodstuffs or other substances with nutritive value, ofa kind used in the preparation of hu- 
man foodstuffs, is excluded from coverage in Chapter 38, HTSUS, by virtue of Legal Note 
1(b) of Chapter 38, and, if it is, is the product classified as other food preparations not else- 
where specified or included, in subheading 2106.90.9998, HTSUS? 

The second issue is whether other isomalt products may be classified in other provisions 
of the tariff depending on the specifications and manufacture? 

Law and Analysis: 

Lega! Note 1(b) Chapter 38, HTSUS, states that Chapter 38 does not cover “mixtures of 
chemicals with foodstuffs or other substances with nutritive value, of a kind used in the 
preparation of human foodstuffs (generally, heading 2106).” 

The Explanatory Notes (ENs) to the Harmonized Commodity Description and Coding 
System, which represent the official interpretation of the tariff at the international level, 


f 


facilitate classification under the HTSUS by offering guidance in understanding the scope 
of the headings and General Rules of Interpretation of the HTSUS. In 1993, the General 
ENs to Chapter 38 were amended to clarify the term “foodstuffs or other substances with 
nutritive value”, of Legal Note 1(b) as follows: 
For the purposes of Note 1 (b) to the Chapter, the expression “‘foodstuffs or other sub- 
stances with nutritive value” principally includes edible products of Sections I to IV. 
The expression “foodstuffs or other substances with nutritive value” also includes 
certain other products, for example, products of Chapter 28 used as mineral supple- 
ments in food preparations, sugar alcohols of heading 29.05, essential amino acids of 
heading 29.22, lecithin of heading 29.23, provitamins and vitamins of heading 29.36, 
sugars of heading 29.40, animal blood fractions of heading 30.02 for use in food prepa- 
rations, casein and caseinates of heading 35.01, albumins of heading 35.02, edible gela- 
tin of heading 35.03, edible protein substances of heading 35.04, dextrins and other 
edible modified starches of heading 35.05, sorbitol of heading 38.24, edible products of 
Chapter 39 (such as amylopectin and amylose of heading 39.13). It should be noted 
that this list of products is simply illustrative and should not be taken to be exhaustive. 
The mere presence of “foodstuffs or other substances with nutritive value” in a mix- 
ture would not suffice to exclude the mixture from Chapter 38, by application of Note 
1(b). The mixtures which are excluded from Chapter 38 by virtue of Note 1(b) are those 
which are of a kind used in the preparation of human foodstuffs. 

In accordance with the explanation in the ENs, we conclude that the 50/50 mixtures of 
sorbitol classified in heading 3824 (or 2905), and mannitol (sugar alcohols) classified in 
heading 2905, used as an artificial sweetener, are “foodstuffs or other substances with nu- 
tritive value” that “are of the kind used in the preparation of human foodstuffs”, and are 
excluded from coverage in Chapter 38. Accordingly, this specific isomalt product is classi- 
fied in subheading 2106.90.9998, HTSUS, as other food preparations not elsewhere speci- 
fied or included. 

As previously noted, your submission of November 6, 1997, concerned another isomalt 
product. This product is composed of two isomeric (diastereomeric) glycosides 6-0-a-D-glu- 
copyranosyl-D-sorbitol and 1-0-a-D-glucopyranosyl-D-mannitol constituting 98% isomalt 
on the anhydrous basis. The remaining 2% is composed of unconverted starting materials, 
impurities present in the starting material, and by-products due to the synthesis. You fur- 
ther claim that “these impurities do not affect the properties of the product with respect to 
its use”. Current literature recognizes that the above-named chemicals are non-natural, 
synthetic, stereoisomeric glycosides. (See Ullmann’s Encyclopedia of Industrial Chemis- 
try, Volume A5, Pages 79 thru 93 under the subject, “carbohydrates”.) This means that 
they are not found in nature. Therefore they are excluded from heading 2938, HTSUS, as 
“glycosides, natural or reproduced by synthesis, and their salts, ethers, esters and other 
derivatives”. This heading has been interpreted by Customs to apply only to a natural gly- 
coside or one reproduced by synthesis in a manner so that its chemical structure is identi- 
cal to the structure of a naturally occurring glycoside or derivative. (See Headquarters 
Ruling Letters 955128, dated December 16, 1994, 953124, dated November 8, 1994, 
950133, dated August 3, 1993, 089540, dated October 19, 1992, concerning the interpreta- 
tion by Customs of the term “natural or reproduced by synthesis” .) 

These glycosides are also known as disaccharide alcohols, meaning the glucose structure 
is attached to the alcohol via an ether linkage, and therefore can be considered sugar 
ethers. Subheading 2940.00.6000, HTSUS, provides for sugar ethers and sugar esters, and 
their salts, other than products of heading 2937, 2938, or 2939, and other than D-Arabi- 
nose. We agree that the isomalt product described in your letter of November 6, 1997, is 
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classified in subheading 2940.00.6000, HTSUS, provided that the remaining 2% of impuri 
ties are derived from the manufacturing process and are not deliberately left in the product 
with a view of rendering it suitable for specific rather than for general use. We are of the 
opinion that the remaining 2% of the product are impurities and do not have any significant 
role in changing the natural properties of the sugar ether. 


Holding 
The isomalt product containing 50 percent of sorbitol and 50 percent of mannitol, as de- 
scribed in NYRL 849851, dated March 14, 1990, used as an artificial food sweetener, is of a 

dused in the preparation of human foodstuffs and is excluded from coverage in Chapter 
38 by application of Note 1(b). The product is classified as other food preparations not else- 
where specified or included, in subheading 2106.90.9998, HTSUS, with a 1998 general rate 
of 7.6 percent ad valorem. 

NYRL 849851, dated March 14, 1990, is revoked. In accordance with 19 U.S.C. 1625, this 
revocation will become effective 60 days after its publication in the CUSTOMS BULLETIN. 
Publication of rulings or decisions pursuant to 19 U.S.C. 1625 does not constitute a change 
of practice or position in accordance with section 177.10(c)(1), ofthe Customs Regulations 

19 CFR 177.10(c)(1)). 
The isomalt product, as described in the comment submission of November 6, 1997, com- 


posed essentially of a 98% purity of the two isomers, 6-0-a-D-glucopyranosyl-D-sorbitol 
and 1-0-a-D-glucopyranosyl-D-mannitol with 2% impurities, is classified in subheading 
2940.00.6000, HTSUS, as sugar ethers and sugar esters, and their salts, other than prod 
ucts of headings 2937, 2938, or 2939, and other than D-Arabinose, with a 1997 and a 1998 
general rate of duty of 5.8 percent ad valorem. There is no delayed effective date for a pro- 
spective ruling covering this isomalt product. 


JOHN T: ROTH, 
(for John Durant, Director, 
Commercial Rulings Division.) 





U.S. Customs Service 


Proposed Rulemakings 


19 CFR Parts 10, 12, 18, 24, 111, 118, 114, 
125, 134, 145, 162, 171, and 172 


RIN 1515-AC01 


PETITIONS FOR RELIEF; 
SEIZURES, PENALTIES, AND LIQUIDATED DAMAGES 


AGENCY: Customs Service, Treasury. 
ACTION: Notice of proposed rulemaking. 


SUMMARY: This document proposes significant amendments to Parts 
171 and 172 of the Customs Regulations relating to the filing of peti- 
tions in penalty, liquidated damages, and seizure cases. The proposed 
regulations are briefer and are designed to allow more flexibility and 
useful contact with Government officials in an effort to administer 
cases in the most efficient way possible. These proposed regulations 
promote a more customer-friendly atmosphere and eliminate needless 
or redundant provisions. The affected Parts are recrafted to include 
petition processing in seizure and unsecured penalty cases under Part 
171 and liquidated damages and secured penalty petition processing 
under Part 172. 


DATES: Comments must be received on or before April 3, 1998. 


ADDRESS: Comments (preferably in triplicate) may be submitted to 
the Office of Regulations and Rulings, Regulations Branch, Ronald 
Reagan Building, 1300 Pennsylvania Avenue, NW, Washington, D.C. 
20229, and inspected at the Regulations Branch, Ronald Reagan Build- 
ing, Suite 3000, 1300 Pennsylvania Avenue, NW, Washington, D.C. 


FOR FURTHER INFORMATION CONTACT: Jeremy Baskin, Penal- 
ties Branch, Office of Regulations and Rulings, 202-927-2344. 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 


Under the provisions of sections 618 and 623 of the Tariff Act of 1930, 
as amended (19 U.S.C. 1618 and 1623), and sections 320 of title 46, 


25 
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United States Code App. (46 U.S.C.App. 320), and section 5321 of title 
31, United States Code (31 U.S.C. 5321), the Secretary of the Treasury is 
empowered to remit forfeitures, mitigate penalties, or cancel claims 
arising from violation of Customs bonds upon terms and conditions 
that he deems appropriate. Under general rulemaking authority as pro- 
vided by sections 66 and 624 of the Tariff Act of 1930, as amended (19 
U.S.C. 66 and 1624), the Secretary is authorized to make such regula- 
tions necessary to carry out the provisions of the Tariff Act. Consistent 
with that authority, Parts 171 (relating to seizures and penalties) and 
172 (relating to liquidated damages) of the Customs Regulations (19 
CFR Parts 171 and 172) were promulgated to provide for the petition- 
ing process in order to allow for the orderly remission of forfeitures, 
mitigation of penalties, and cancellation of claims for liquidated dam- 
ages. 

Customs is proposing significant amendments to Parts 171 and 172 
of the Customs Regulations relating to the filing of petitions in penalty, 
liquidated damages, and seizure cases. The new regulations will be 
briefer and will allow more flexibility and useful contact with Govern- 
ment officials in an effort to administer cases in the most efficient way 
possible. These regulations will promote a more customer-friendly at- 
mosphere and will eliminate needless or redundant provisions. 

The scope of Parts 171 and 172 has been changed. Inasmuch as cer- 
tain penalties are guaranteed by the conditions of the International 
Carrier Bond, and, therefore involve surety participation, the provi- 
sions of Part 172 will relate to all claims for liquidated damages and 
penalties secured by a bond. This will mean that all claims against sure- 
ty will be handled in a consistent manner. Part 171 will relate to unse- 
cured fines and penalties and all seizure and forfeiture cases. 

The proposed regulations anticipate that electronic filing of petitions 
is an inevitability even though Customs does not currently have, on a 
nationwide basis, the capabilities to accept petitions electronically. Ac- 
cordingly, the regulations reflect the acceptance of electronic signa- 
tures and eliminate the requirement of duplicate copies if an electronic 
petition is filed. 

The proposed regulations require that petitions for relief must be 
signed by the petitioner, his attorney-at-law or a Customs broker, but 
will allow others, in certain non-commercial violations (such as passen- 
ger/baggage violations), to file petitions on behalf of non-English 
speaking claimants to property or other petitioners who have some dis- 
ability that may impede the ability to file a petition. Instances have oc- 
curred where these petitions have been rejected because they did not 
meet the signature requirements of the old regulations. A strict reading 
of the current regulations would bar Customs from considering those 
petitions. This position causes needless delay in administrative proc- 
essing of cases. The new proposed provision will open the process in 
these situations and promote efficiency by allowing, in non-commercial 
violations, a non-English speaking petitioner or petitioner who has a 
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disability which may impede his ability to file a petition to enlist a fami- 
ly member or other representative to file a petition on his behalf. 

Under current regulation, Customs may limit the petitioning period 
to 7 days in cases involving violations of 19 U.S.C. 1592 when the run- 
ning of the statute of limitations is imminent. Customs finds no reason 
to limit the 7-day petitioning period option to just 1592 cases. The pro- 
posed regulations extend the 7-day rule to all cases and clarify that it is 
7 working days, rather than calendar days. 

The current regulatory section entitled “Additional evidence re- 
quired with certain petitions” is proposed to be eliminated as unneces- 
sary. The provisions of proposed new § 171.2 indicate that the claimant 
or petitioner must establish a petitionable interest in seized property. 
How that proof is presented is not a subject that need be controlled by 
regulation. 

Oral presentations will continue to be afforded as a matter of right in 
1592 cases and only as a matter of discretion in other cases. The pro- 
posed regulations simply remove the reference to cases commenced 
subsequent to December 31, 1978. This provision has become obsolete 
with the passage of time. 

Title VI of the North American Free Trade Agreement Implementa- 
tion Act (known commonly as the Customs Modernization Act) (Pub.L. 
103-182, 107 Stat. 2057) amended the provisions of 19 U.S.C. 1595a(c) 
to provide for the seizure and forfeiture of stolen property. Implement- 
ing regulations for this amendment were promulgated by Treasury De- 
cision 96-2 (T.D. 96-2). This amendment has rendered § 171.22(c) 
obsolete, as those provisions of the new statute are applicable to any sto- 
len property, not only that stolen in Canada and brought into the 
United States. Accordingly, it is proposed to no longer include that pro- 
vision in the regulations. 

Mitigation guidelines for monetary penalties assessed pursuant to 
19 U.S.C. 1592 are currently published as Appendix B to Part 171 of the 
Regulations. Accordingly, the provisions of § 171.23 of the current reg- 
ulations, making these guidelines available upon request, are obsolete 
and it is proposed that this section be eliminated. 

The offices of Regional Commissioner and District Director were 
eliminated under Customs reorganization; therefore, all references to 
those offices and delegations of authority to those individuals to decide 
petitions and supplemental petitions for relief are obsolete. Through 
Treasury Decision 95-78 (T.D. 95-78), Customs published an Interim 
Rule which amended the regulations and authorized Fines, Penalties, 
and Forfeitures Officers to decide petitions for relief and certain desig- 
nated Headquarters officials assigned to field locations to decide sup- 
plemental and second supplemental petitions for relief in certain cases 
(although this document proposes to eliminate second supplemental 
petitions, as discussed later herein). Those changes are reflected in this 
document. 
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Consistent with the reorganization and Customs policy of empower- 
ing employees, the proposed regulations remove specific delegations of 
mitigation authority from the body of regulatory text with the inten- 
tion of affording the Secretary of the Treasury and the Commissioner of 
Customs the opportunity to delegate authority to decide petitions and 
supplemental petitions to the field through delegation orders, without 
the necessity of amending the regulations. A separate document will be 
published in the Federal Register detailing the new delegations. 

The document proposes that the provisions of Part 111 be amended to 
eliminate the requirement of Headquarters approval of broker penalty 
cases assessed in excess of $10,000. 

Novel or complex issues often arise concerning Customs policy with 
regard to Customs actions or potential actions relating to seizures and 
forfeitures, penalties (including penalty-based demands for duty), liq- 
uidated damages or case assessment or mitigation in cases that are 
otherwise within field jurisdiction because of the value of the property 
or the amount of the penalty or claim for liquidated damages. In those 
instances, Headquarters advice may need to be sought. Accordingly, the 
proposed regulations include a section in both Parts 171 and 172 to al- 
low any Customs officer or an alleged violator to initiate a request for 
advice to be submitted to the Fines, Penalties, and Forfeitures Officer 
for forwarding to the Chief, Penalties Branch, Office of Regulations and 
Rulings. The Fines, Penalties, and Forfeitures Officer will retain the au- 


thority to refuse to forward any request that fails to raise a qualifying 
issue. 


Under current policy, Customs officers are empowered to accept peti- 
tions filed untimely in response to claims for liquidated damages. Those 
petitions can be accepted at any time prior to determination that a 
claim is eligible to be placed on a surety sanction list. The proposed reg- 
ulations will permit Customs to accept late petitions in penalty cases as 
well, but, as articulated in guidelines published for cancellation of bond 
charges (see T.D. 94-38), lateness in filing a petition may be considered 
when considering remission or mitigation of a claim and less generous 
relief, if otherwise merited, may be afforded to the petitioner who files in 
an untimely manner. 

The courts have consistently held that a claim for liquidated damages 
is not a “charge or exaction” which is properly the subject of a protest 
filed pursuant to the authority of 19 U.S.C. 1514. See United States v. 
Toshoku America, Inc., 879 F.2d 815 (Fed.Cir. 1989); Halperin Shipping 
Co., Inc. v. United States, 14 CIT 438, 742 FSupp. 1163 (1990). In light of 
these decisions, the proposed regulations indicate that claims for liqui- 
dated damages and decisions on petitions are not properly the subject of 
a protest filed pursuant to 19 U.S.C. 1514. 

In Trayco, Inc. v. United States, __—*Fed.Cir(T) _—, 994 F.2d 832 
(1993), the Court permitted a company that had petitioned for relief, re- 
ceived a decision on the petition and, although unhappy with the miti- 
gation offered, paid that mitigated amount “under protest”, to file suit 
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to recover the amount paid. The Court noted that as “* * * nothing in 
the statute or regulations gives notice that a party may relinquish its 
rights to judicial review by paying a mitigated penalty and filing a sec- 
ond supplemental petition, we decline to hold that Trayco is estopped 
where it accompanied its payment with a statement expressly reserving 
its rights to judicial review.” See Id. at 839. Customs proposes to amend 
the regulations to provide that any payment made in compliance with a 
mitigation decision will act as an accord and satisfaction whereby the 
paying party has elected to resolve the case through the administrative 
process and has waived the right to sue for a refund. This express state- 
ment will also be included in all mitigation decisions offered to petition- 
ers in order to provide full disclosure as to their administrative or 
judicial rights. Customs will not accept payments “under protest.” 

Additionally, in the proposed regulations, second supplemental peti- 
tions are eliminated. Therefore, payment of a mitigated amount will 
never be necessary to receive original or appellate administrative re- 
view and a petitioner will not be required to later sue for a refund of 
monies paid if he believes the underlying penalty was incorrectly as- 
sessed or the claim improperly mitigated. 

The proposed regulations include a provision whereby the deciding 
Customs official reserves the right to require a waiver of the statute of 
limitations executed by the claimants to the property or charged party 
or parties as a condition precedent before accepting a supplemental 
petition in any case where the statute will be available as a defense to all 
or part of that case within one year from the date of decision on the orig- 
inal petition for relief. Upon receipt of such a waiver, any reduced time 
period for acceptance of a petition would not be necessary. 

The proposed regulations remove a restriction on the filing of supple- 
mental petitions in broker penalty cases. Under current § 111.95, Cus- 
toms Regulations, a final determination of $1,000 or less in response to 
a petition for relief in a case involving assessment of a penalty for viola- 
tion of the provisions of 19 U.S.C. 1641 may not be the subject of a sup- 
plemental petition. There is no basis to single out this particular 
violation as not being worthy of a supplemental petition for relief. All 
parties should have the same administrative rights. 

It is noted that no changes are proposed to Subpart F, Part 171, of the 
current regulations relating to expedited procedures promulgated as a 
result of passage of the Anti-Drug Abuse Act of 1988 and applicable to 
certain administrative forfeiture proceedings. 

Sections 10.39(e) and (f) of the current regulations, relating to the fil- 
ing of petitions in cases involving breaches of the terms and conditions 
of temporary importation bonds (TIBs), provide for different standards 
of review if there has been a default with respect to all of the articles en- 
tered under bond or if there has been a default with respect to part, but 
not all, of the articles entered under bond. This bifurcation is unneces- 
sary. The proposed regulations combine the provisions of §§ 10.39(e) 
and (f) to provide a single standard for review of TIB petitions without 
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regard to whether all or part of the merchandise entered under the TIB 
are in breach. 

Current § 162.48, Customs Regulations, relating to the disposition of 
perishable and low-value property, permits Customs, by the authority 
granted in section 612 of the Tariff Act of 1930, as amended (19 U.S.C. 
1612), to destroy summarily low-value seized property (less than 
$1,000) when the costs of storing and maintaining such property are 
disproportionate to its value. Customs would then reimburse any suc- 
cessful petitioning claimant from the Forfeiture Fund. The provisions 
of section 667 of the Customs Modernization Act remove this $1,000 cap 
and permit the summary destruction of any seized property, without re- 
gard to value, if the costs of maintaining such property are dispropor- 
tionate to its value. The proposed amendment is consistent with this 
legislative change. 

Finally, the provisions of Part 162 are proposed to be amended to spe- 
cifically empower Fines, Penalties, and Forfeitures Officers to accept 
waivers of the statute of limitations with regard to actual or potential 
violations arising in ports over which they have jurisdiction. The Office 
of Regulations and Rulings would retain authority to accept waivers in 
established actual cases over which it has monetary jurisdiction and a 
petition for relief has been filed. 

Proposed conforming amendments to Parts 10, 12, 18, 24, 111, 118, 
114, 125, 134, 145, and 162 are also set forth in this document. 


COMMENTS 


Before making a determination in this matter, Customs will consider 
any written comments timely submitted. Comments will be available 
for public inspection in accordance with the Freedom of Information 
Act (5 U.S.C. 552), § 1.4, Treasury Department Regulations (31 CFR 
1.4), and § 103.11(b), Customs Regulations (19 CFR 103.11(b)), during 
regular business hours of 9:00 a.m. to 4:30 p.m. at the Regulations 
Branch, Suite 3000, Office of Regulations and Rulings, Ronald Reagan 
Building, 1300 Pennsylvania Avenue, NW., Washington, D.C. 


REGULATORY FLEXIBILITY AND EXECUTIVE ORDER 12866 

Inasmuch as small business entities are rarely repeat violators of 
Customs laws, and, therefore, will seldom need to avail themselves of 
these regulatory provisions and file petitions for relief on a regular ba- 
sis, it is certified, pursuant to the provisions of the Regulatory Flexibil- 
ity Act (5 U.S.C. 601 et seq.), that the proposed amendments, if adopted, 
will not have a significant economic impact on a substantial number of 
small entities. Accordingly, the amendments are not subject to the regu- 
latory analysis requirements of 5 U.S.C. 603 and 604. The document 


does not meet the criteria for a “significant regulatory action” under 
E.O. 12866. 
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LisT OF SUBJECTS 

19 CFR Part 10 

Alterations, Bonds, Customs duties and inspection, Exports, Im- 
ports, Preference programs, Repairs, Reporting and recordkeeping re- 
quirements, Trade agreements. 
19 CFR Part 12 

Bonds, Customs duties and inspection, Labeling, Marking, Prohib- 
ited merchandise, Reporting and recordkeeping requirements, Re- 
stricted merchandise, Seizure and forfeiture, Trade agreements. 
19 CFR Part 18 

Bonds, Customs duties and inspection, Penalties, Prohibited mer- 
chandise, Reporting and recordkeeping requirements. 
19 CFR Part 24 

Accounting, Claims, Customs duties and inspection, Financial and 
accounting procedures, Harbors, Reporting and recordkeeping re- 
quirements, Trade agreements. 
19 CFR Part 111 

Administrative practice and procedure, Bonds, Brokers, Customs du- 
ties and inspection, Imports, Licensing, Penalties, Reporting and re- 
cordkeeping requirements. 
19 CFR Part 113 

Bonds, Customs duties and inspection, Exports, Foreign commerce 


and trade statistics, Freight, Imports, Reporting and recordkeeping re- 
quirements. 


19 CFR Part 114 

Carnets, Customs duties and inspection. 
19 CFR Part 125 

Bonds, Customs duties and inspection, Freight, Reporting and re- 
cordkeeping requirements. 
19 CFR Part 134 

Country of origin, Customs duties and inspection, Imports, Labeling, 
Marking, Packaging and containers, Reporting and recordkeeping re- 
quirements. 
19 CFR Part 145 

Customs duties and inspection, Imports, Mail, Postal service, Report- 
ing and recordkeeping requirements. 
19 CFR Part 162 

Administrative practice and procedure, Customs duties and inspec- 
tion, Law enforcement, Penalties, Prohibited merchandise, Reporting 
and recordkeeping requirements, Seizures and forfeitures. 
19 CFR Part 171 


Administrative practice and procedure, Customs duties and inspec- 
tion, Law enforcement, Penalties, seizures, and forfeitures. 
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19 CFR Part 172 
Administrative practice and procedure, Customs duties and inspec- 
tion, Penalties. 


PROPOSED AMENDMENTS TO THE REGULATIONS 
For the reasons stated above, it is proposed to amend Parts 10, 12, 18, 
24,111, 113, 114, 125, 134, 145, 162, 171, and 172, Customs Regulations 
(19 CFR Parts 10, 12, 18, 24, 111, 118, 114, 125, 134, 145, 162, 171, and 


172), as set forth below. 


PART 10—ARTICLES CONDITIONALLY FREE, 
SUBJECT TO A REDUCED RATE, ETC. 

1. The general authority citation for Part 10 continues to read as 
follows: 
Authority: 19 U.S.C. 66, 1202 (General Note 20, Harmonized Tariff 
Schedule of the United States), 1321, 1481, 1484, 1498, 1508, 1623, 
1624, 3314. 

2. It is proposed to revise the introductory paragraph of § 10.39(e) to 
read as follows: 
§ 10.39 Cancellation of bond charges. 


* * * 


(e) If there has been a default with respect to any or all of the articles 
covered by the bond and a written petition for relief is filed as provided 
in Part 172 of this chapter, it shall be reviewed by the Fines, Penalties, 
and Forfeitures Officer having jurisdiction in the port where the entry 
was filed. If the Fines, Penalties, and Forfeitures Officer is satisfied that 
the importation was properly entered under Chapter 98, subchapter 
XIII, and that there was no intent to defraud the revenue or delay the 
payment of duty, the Fines, Penalties, and Forfeitures Officer may can- 
cel the liability for the payment of liquidated damages as follows: 


* * * * * 


3. It is proposed to amend § 10.39 by removing paragraph (f) and re- 
designating current paragraphs (g) and (h) respectively as paragraphs 
(f) and (g). 


PART 12—SPECIAL CLASSES OF MERCHANDISE 


1. The general authority citation and relevant specific authority cita- 
tions for Part 12 continue to read as follows: 


Authority: 5 U.S.C. 301; 19 U.S.C. 66, 1202 (General Note 20, Harmo- 
nized Tariff Schedule of the United States (HTSUS)), 1624. 
* * * * * * * 
Sections 12.95 through 12.103 also issued under 15 US.C. 
1241-1245; 
* * P74 a * * * 


2. It is proposed to amend § 12.102 by removing the number “60” and 
adding in its place the number “30”. 
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PART 18—TRANSPORTATION IN BOND AND 
MERCHANDISE IN TRANSIT 
1. The general authority citation and relevant specific authority cita- 
tions for Part 18 continue to read as follows: 
Authority: 5 U.S.C. 301; 19 U.S.C. 66, 1202 (General Note 20, Harmo- 
nized Tariff Schedule of the United States), 1551, 1552, 1553, 1624. 


Section 18.8 also issued under 19 U.S.C. 1623; 


2. It is proposed to revise § 18.8(d) to read as follows: 


§ 18.8 Liability for shortage, irregular delivery, or non- 
delivery; penalties. 


(d) In any case in which liquidated damages are imposed in accor- 
dance with this section and the Fines, Penalties, and Forfeitures Officer 
is satisfied by evidence submitted to him with a petition for relief filed in 
accordance with the provisions of Part 172 of this chapter that any 
violation of the terms and conditions of the bond occurred without any 
intent to evade any law or regulation, the Fines, Penalties, and Forfei- 
tures Officer, in accordance with delegated authority, may cancel such 
claim upon the payment of any lesser amount or without the payment of 
any amount as may be deemed appropriate under the law and in view of 
the circumstances. 


PART 24—CUSTOMS FINANCIAL AND 
ACCOUNTING PROCEDURE 
1. The general authority citation and relevant specific authority cita- 
tions for Part 24 continue to read as follows: 


Authority: 5 U.S.C. 301; 19 U.S.C. 58a—58c, 66, 1202 (General Note 20, 
Harmonized Tariff Schedule of the United States), 1624; 31 U.S.C. 9701; 


* * Kk * 


Section 24.24 also issued under 26 U.S.C. 4461, 4462; 


* 


2. It is proposed to amend the first sentence of § 24.24(h)(3) by remov- 
ing the phrase “published pursuant to the provisions of § 172.22(d)(1) 
of this chapter”. 

PART 111—CUSTOMS BROKERS 


1. The general authority citation for Part 111 continues to read as 
follows: 


Authority: 19 U.S.C. 66, 1202 (General Note 20, Harmonized Tariff 
Schedule of the United States), 1624, 1641. 


2. It is proposed to amend § 111.92 by removing the last sentence. 
3. It is proposed to revise § 111.95 to read as follows: 
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§ 111.95 Supplemental petition for relief. 

A decision of the Fines, Penalties, and Forfeitures Officer with regard 
to any petition filed in accordance with Part 171 of this chapter may be 
the subject of a supplemental petition for relief. Any supplemental peti- 
tion also must be filed in accordance with the provisions of Part 171 of 
this chapter. 


PART 113—CUSTOMS BONDS 
1. The general authority citation and relevant specific authority cita- 
tion for Part 113 continue to read as follows: 


Authority: 19 U.S.C. 66, 1623, 1624. 


Subpart E also issued under 19 U.S.C. 1484, 1551, 1565. 
2. It is proposed to revise § 113.46 to read as follows: 


§ 113.46 Cancellation of bond charges resulting from failure 
to produce documents. 

Guidelines published by the Commissioner of Customs set forth pro- 
visions relating to cancellation of bond charges resulting from failure to 
produce documents. 

3. It is proposed to amend § 113.52 by removing the words “and 
172.22(c)” from the parenthetical phrase contained therein. 

4. It is proposed to amend § 113.54(a) by removing “172.31” and add- 
ing in its place “172.11(b)”. 


PART 114—CARNETS 


1. The general authority citation for Part 114 continues to read as 
follows: 


Authority: 19 U.S.C. 66, 1202 (General Note 20, Harmonized Tariff 
Schedule of the United States), 1623, 1624. 


2. It is proposed to amend § 114.34(c) by removing the final non-par- 
enthetical sentence and the final parenthetical sentence. 


PART 125—CARTAGE AND LIGHTERAGE OF MERCHANDISE 
1. The general authority citation and relevant specific authority cita- 
tion for Part 125 continue to read as follows: 


Authority: 19 U.S.C. 66, 1565, 1624. - 


Sections 125.41 and 125.42 also issued under 19 U.S.C. 1623. 
2. It is proposed to revise § 125.42 to read as follows: 


§ 125.42 Cancellation of liability. 


The Fines, Penalties, and Forfeitures Officer, in accordance with del- 
egated authority, may cancel liquidated damages incurred under the 
bond of the foreign trade zone operator, containing the bond conditions 
set forth in § 113.73 of this chapter, or under the bond of the cartman, 
lighterman, bonded carrier, bonded warehouse operator, container sta- 
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tion operator or centralized examination station operator on Customs 
‘orm 301, containing the bond conditions set forth in § 113.63 of this 
chapter, upon the payment of such lesser amount, or without the pay- 
ment of any amount, as the Fines, Penalties, and Forfeitures Officer 
may deem appropriate under the circumstances. Application for can- 
cellation of liquidated damages incurred shall be made in accordance 
with the provisions of Part 172 of this chapter. 
PART 134—COUNTRY OF ORIGIN MARKING 

1. The general authority citation and relevant specific authority cita- 
tion for Part 134 continue to read as follows: 
Authority: 5 U.S.C. 301; 19 U.S.C. 66, 1202 (General Note 20, Harmo- 
nized Tariff Schedule of the United States), 1304, 1624. 

2. It is proposed to revise § 134.54(a) by removing the phrase “plus 
any estimated duty thereon as determined at the time of entry.” 

3. It is proposed to revise § 134.54(b) by removing the second sen- 
tence. 


PART 145—MAIL IMPORTATIONS 


1. The general authority citation and relevant specific authority cita- 
tion for Part 145 continue to read as follows: 


Authority: 19 U.S.C. 66, 1202 (General Note 20, Harmonized Tariff 
Schedule of the United States), 1624. 
Section 145.4 also issued under 18 U.S.C. 545, 19 U.S.C. 1618. 
* °K * * ok * ey 
2. It is proposed to revise § 145.4(b) to read as follows: 


§ 145.4 Dutiable merchandise without declaration or invoice, 
prohibited merchandise, and merchandise imported 
contrary to law. 


* * * * * * 


(b) Mitigation of forfeiture. Any claimant incurring a forfeiture of 
merchandise for violation of this section may file a petition for relief 
pursuant to Part 171 of this chapter. Mitigation of that forfeiture may 
occur consistent with mitigation guidelines. 


* * * * * 


PART 162—RECORDKEEPING, INSPECTION, 
SEARCH AND SEIZURE 
1. The general authority citation and relevant specific authority cita- 
tion for Part 162 continue to read as follows: 
Authority: 5 U.S.C. 301; 19 U.S.C. 66, 1624. 


* * * 4 * * * 


Section 162.48 also issued under 19 U.S.C. 1606, 1607, 1608, 1612, 
1613b, 1618; 


2. It is proposed to amend § 162.48 by revising the heading to read as 
follows: 
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§ 162.48 Disposition of perishable and other seized property. 

3. It is proposed to amend paragraph (b) of § 162.48 by removing from 
the first sentence the phrase “and such value is less than $1,000,”. 

4. It is proposed to amend § 162.79b by removing the last sentence. 

5. It is proposed to amend Subpart G, Part 162 by adding a new 
§ 162.81 to read as follows: 

§ 162.81 Statute of limitation waivers. 

Waivers of the statute of limitations in any matter relating to any ac- 
tual or potential penalty, seizure or claim for liquidated damages may 
be accepted by any Fines, Penalties, and Forfeitures Officer except that 
waivers of the statute of limitations submitted with regard to any penal- 
ty, seizure or liquidated damages case in which a petition has been filed 
and is under review by the Chief, Penalties Branch, Office of Regula- 
tions and Rulings, or the Secretary of the Treasury or his designee, shall 
be accepted by the Chief, Penalties Branch, Office of Regulations and 
Rulings. 


PART 171—FINES, PENALTIES, AND FORFEITURES 
1. The authority citation for Part 171 continues to read as follows: 


Authority: 19 U.S.C. 66, 1592, 1618, 1624. The provisions of subpart C 
also issued under 22 U.S.C. 401; 46 U.S.C.App. 320 unless otherwise 
noted. 

Subpart F also issued under 19 U.S.C. 1595a, 1605, 1624; 21 U.S.C. 
881 note. 


2. It is proposed to revise § 171.0 to read as follows: 


§ 171.0 Scope. 

This part contains provisions relating to petitions for relief from 
fines, forfeitures, and certain penalties incurred, and petitions for the 
restoration of proceeds from sale of seized and forfeited property. This 
part does not relate to petitions on claims for liquidated damages or 
penalties which are guaranteed by the conditions of the International 
Carrier Bond (see § 113.64 of this Chapter). 


3. It is proposed to revise subparts A through E of Part 171 to read as 
follows: 


SUBPART A—APPLICATION FOR RELIEF 
§ 171.1 Petition for relief. 


(a) To whom addressed. Petitions for the remission or mitigation of a 
fine, penalty, or forfeiture incurred under any law administered by Cus- 
toms shall be addressed to the Fines, Penalties, and Forfeitures Officer 
designated in the notice of claim. 

(b) Signature. The petition for remission or mitigation shall be 
signed by the petitioner, his attorney-at-law or a Customs broker. If the 
petitioner is a corporation, the petition may be signed by an officer or 
responsible supervisory official of the corporation, or a representative 
of the corporation. Electronic signatures are acceptable. In non-com- 
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mercial violations, a non-English speaking petitioner or petitioner who 
has a disability which may impede his ability to file a petition may enlist 
a family member or other representative to file a petition on his behalf. 
The deciding officer may, in his or her discretion, require proof of repre- 
sentation before consideration of any petition. 

(c) Form. The petition for remission or mitigation need not be in any 
particular form. It shall set forth the following: 

(1) A description of the property involved (if a seizure); 

(2) The date and place of the violation or seizure; 

(3) The facts and circumstances relied upon by the petitioner to justi- 
fy remission or mitigation; and 

(4) Ifa seizure case, proof of a petitionable interest in the seized prop- 
erty. 

(d) False statement in petition. A false statement contained in a peti- 


tion may subject the petitioner to prosecution under the provisions of 
18 U.S.C. 1001. 


§ 171.2 Filing a petition. 

(a) Where filed. A petition for relief shall be filed with the Fines, Pen- 
alties, and Forfeitures office whose address is given in the notice. 

(b) When filed. 

(1) Seizures. Petitions for relief from seizures shall be filed within 
30 days from the date of mailing of the notice of seizure. 

(2) Penalties. Petitions for relief from penalties shall be filed within 
60 days of the mailing of the notice of penalty incurred. 

(c) Extensions. The Fines, Penalties, and Forfeitures Officer is em- 
powered to grant extensions of time to file petitions when the circum- 
stances so warrant. 

(d) Number of copies. The petition shall be filed in duplicate unless 
filed electronically. 

(e) Exception for certain cases. If a penalty is assessed or a seizure is 
made and fewer than 180 days remain from the date of penalty notice or 
seizure before the statute of limitations may be asserted as a defense, 
the Fines, Penalties, and Forfeitures Officer may specify in the notice a 
reasonable period of time, but not less than 7 working days, for the fil- 
ing of a petition for relief. If a petition is not filed within the time speci- 
fied, the matter shall be transmitted promptly to the appropriate Office 
of the Chief Counsel for referral to the Department of Justice. 

§ 171.3 Oral presentations seeking relief. 

(a) For violation of section 592. If the penalty incurred is for a viola- 
tion of section 592, Tariff Act of 1930, as amended (19 U.S.C. 1592), the 
person named in the notice, in addition to filing a petition, may make an 
oral presentation seeking relief in accordance with this paragraph. For 
purposes of this paragraph, a proceeding commences with the issuance 
of a prepenalty notice or, if no prepenalty notice is issued, with the is- 
suance of a notice of claim or a monetary penalty. 

(b) Other oral presentations. Oral presentations other than those pro- 
vided in paragraph (a) of this section may be allowed in the discretion of 
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any official of the Customs Service or Department of the Treasury au- 
thorized to act on a petition or supplemental petition. 


SUBPART B—ACTIONS ON PETITIONS 
§ 171.11 Petitions acted on by Fines, Penalties, and 
Forfeitures Officer. 

(a) Remission or mitigation authority. Upon receipt of a petition for 
relief submitted pursuant to the provisions of section 618 of the Tariff 
Act of 1930, as amended (19 U.S.C. 1618), or section 5321(c) of title 31, 
United States Code (31 U.S.C. 5321(c)), or section 320 of title 46, United 
States Code App. (46 U.S.C.App. 320), the Fines, Penalties, and Forfei- 
tures Officer is empowered to remit or mitigate on such terms and con- 
ditions as, under law and in view of the circumstances, he or she shall 
deem appropriate in accordance with appropriate delegations of au- 
thority. 

(b) When violation did not occur. Notwithstanding any other delega- 
tion of authority, the Fines, Penalties, and Forfeitures Officer is always 
empowered to cancel any claim when he or she definitely determines 
that the act or omission forming the basis of any claim of penalty or for- 
feiture did not occur. 

(c) When violation is result of vessel in distress. The Fines, Penalties, 
and Forfeitures Officer may remit without payment any penalty which 
arises for violation of the coastwise laws if he or she is satisfied that the 
violation occurred as a direct result of an arrival of the transporting 
vessel in distress. 


§ 171.12 Petitions referred to Customs Headquarters. 

Upon receipt of a petition for relief filed pursuant to the provisions of 
section 618 of the Tariff Act of 19380, as amended (19 U.S.C. 1618), sec- 
tion 5321(c) of title 31, United States Code (31 U.S.C. 5321(c)), or sec- 
tion 320 of title 46, United States Code App. (46 U.S.C.App. 320), 
involving fines, penalties, and forfeitures which are outside of his or her 
delegated authority, the Fines, Penalties, and Forfeitures Officer shall 
refer that petition to the Chief, Penalties Branch, Office of Regulations 
and Rulings, Customs Headquarters, who is empowered to remit or mit- 
igate on such terms and conditions as, under law and in view of the cir- 
cumstances, he or she shall deem appropriate, unless there has been no 
delegation of authority to act by the Secretary of the Treasury or his de- 
signee. In those cases where there has been no delegation to act by the 
Secretary or his designee, the Chief, Penalties Branch, shall forward the 
matter to the Department with a recommendation. 


§ 171.13 Limitations on consideration of petitions. 


(a) Late petitions. Petitions filed after the expiration of the 30 or 
60-day petitioning period may be considered by the deciding official if, 
in his or her discretion, the efficient administration of justice would be 
met. 

(b) Cases referred for institution of legal proceedings. No action shall 
be taken on any petition after the case has been referred to the Depart- 
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ment of Justice for institution of legal proceedings. The petition shall be 
forwarded to the Department of Justice. 

(c) Conveyance awarded for official use. No petition for remission of 
forfeiture of a seized conveyance which has been forfeited and retained 
for official use shall be considered unless it is filed before final disposi- 
tion of the property is made. This does not affect petitions for restora- 
tion of proceeds of sale filed pursuant to the provisions of section 613 of 
the Tariff Act of 1930, as amended (19 U.S.C. 1613). 


§ 171.14 Headquarters advice. 

The advice of the Director, International Trade Compliance Division, 
Office of Regulations and Rulings, Customs Headquarters, may be 
sought in any case, without regard to delegated authority to act on a 
petition or offer, when a novel or complex issue concerning a ruling, 
policy, or procedure is presented concerning a Customs action(s) or po- 
tential Customs action(s) relating to seizures and forfeitures, penalties 
(including penalty-based demands for duty), or mitigating or remitting 
any claim. The request for advice may be initiated by the alleged viola- 
tor or any Customs officer, but must be submitted to the Fines, Penal- 
ties, and Forfeitures Officer. The Fines, Penalties, and Forfeitures 
Officer retains the authority to refuse to forward any request that fails 
to raise a qualifying issue and to seek legal advice from the appropriate 
Associate or Assistant Chief Counsel in such cases. 

SUBPART C—DISPOSITION OF PETITIONS 
§ 171.21 Written decisions. 

If a petition for relief relates to a violation of sections 592 or 641, Tar- 
iff Act of 1930, as amended (19 U.S.C. 1592 or 19 U.S.C. 1641), the peti- 
tioner shall be provided with a written statement setting forth the 


decision on the matter and the findings of fact and conclusions of law 
upon which the decision is based. 
§ 171.22 Limitation on time decision effective. 

A decision to mitigate a penalty or to remit a forfeiture upon condi- 
tion that a stated amount is paid shall be effective for not more than 
60 days from the date of notice to the petitioner of such decision unless 
the decision itself prescribes a different effective period. If payment of 
the stated amount or arrangements for such payment are not made, ora 
supplemental petition is not filed in accordance with regulation, the full 
penalty or claim for forfeiture shall be deemed applicable and shall be 
enforced by promptly referring the matter, after required collection ac- 
tion, if appropriate, to the appropriate Office of the Chief Counsel for 
preparation for referral to the Department of Justice unless other ac- 
tion has been directed by the Commissioner of Customs. 


§ 171.23 Decisions not protestable. 


(a) Mitigation decision not subject to protest. Any decision to remit a 
forfeiture or mitigate a penalty is not a protestable decision as defined 
under the provisions of 19 U.S.C. 1514. Any payment made in com- 
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pliance with any decision to remit a forfeiture or mitigate a penalty is 
not a charge or exaction and therefore is not a protestable action as de- 
fined under the provisions of 19 U.S.C. 1514. 

(b) Payment of mitigated amount as accord and satisfaction. Payment 
of a mitigated amount in compliance with an administrative decision on 
a petition or supplemental petition for relief shall be considered an elec- 
tion of administrative proceedings and full disposition of the case. Pay- 
ment of a mitigated amount will act as an accord and satisfaction of the 
Government claim. Payment of a mitigated amount will never serve as 
a bar to filing a supplemental petition for relief. 

SUBPART D—OFFERS IN COMPROMISE 
§ 171.31 Form of offers. 

Offers in compromise submitted pursuant to the provisions of section 
617 of the Tariff Act of 1930, as amended (19 U.S.C. 1617), must express- 
ly state that they are being submitted in accordance with the provisions 
of that section. The amount of the offer must be deposited with Customs 
in accordance with the provisions of § 161.5 of this Chapter. 

§ 171.32 Authority to accept offers. 

The authority to accept offers in compromise, when recommended by 
the General Counsel of the Treasury or his designee, resides with the 
official having authority to decide a petition for relief. 


§ 171.33 Acceptance of offers in compromise. 


An offer in compromise shall be considered accepted only when the 
offeror is so notified in writing. As a condition to accepting an offer in 
compromise, the offeror may be required to enter into any collateral 
agreement or to post any security which is deemed necessary for the 
protection of the interest of the United States. 


SUBPART E—RESTORATION OF PROCEEDS OF SALE 
§ 171.41 Application of provisions for petitions for relief. 
The general provisions of Subpart B of this part on filing and content 
of petitions for relief apply to petitions for restoration of proceeds of 
sale except insofar as modified by this subpart. 
§ 171.42 Time limit for filing petition for restoration. 
A petition for the restoration of proceeds of sale under section 613, 


Tariff Act of 1930, as amended (19 U.S.C. 1613) shall be filed within 
3 months after the date of the sale. 


§ 171.43 Evidence required. 


In addition to such other evidence as may be required under the pro- 
visions of subpart B of this part, the petition for restoration of proceeds 
of sale under section 613, Tariff Act of 1930, as amended (19 U.S.C. 
1613), shall show the interest of the petitioner in the property. The peti- 
tion shall be supported by satisfactory proof that the petitioner did not 
know of the seizure prior to the declaration or decree of forfeiture and 
was in such circumstances as prevented him from knowing of it. 
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§ 171.44 Forfeited property authorized for official use. 

If forfeited property which is the subject of a claim under section 613, 
Tariff Act of 1930, as amended (19 U.S.C. 1613) has been authorized for 
official use, retention or delivery shall be regarded as the sale thereof for 
the purposes of section 613. The appropriation available to the receiv- 
ing agency for the purchase, hire, operation, maintenance and repair of 
property of the kind so received is available for the granting of relief to 
the claimant and for the satisfaction of liens for freight, charges and 
contributions in general average that may have been filed. 

4. It is proposed to revise Part 171 by adding a new subpart G to read 
as follows: 


SUBPART G—SUPPLEMENTAL PETITIONS FOR RELIEF 
§ 171.61 Time and place of filing. 


If the petitioner is not satisfied with a decision of the deciding official 
on an original petition for relief, a supplemental petition may be filed 
with the Fines, Penalties, and Forfeitures Officer having jurisdiction in 
the port where the violation occurred. Such supplemental petition shall 
be filed within 60 days from the date of notice to the petitioner of the 
decision from which further relief is requested unless another time to 
file such a supplemental petition is prescribed in the decision. A supple- 
mental petition may be filed whether or not the mitigated penalty or 
forfeiture remission amount designated in the decision on the original 
petition is paid. 


§ 171.62 Supplemental petition decision authority. 

(a) Decisions of Fines, Penalties, and Forfeitures Officers. Supplemen- 
tal petitions filed on cases where the original decision was made by the 
Fines, Penalties, and Forfeitures Officer, shall be initially reviewed by 
that official. The Fines, Penalties, and Forfeitures Officer may choose to 
grant more relief and issue a decision indicating same to the petitioner. 
If the petitioner is dissatisfied with the further relief granted or if the 
Fines, Penalties, and Forfeitures Officer decides to grant no further re- 
lief, the supplemental petition shall be forwarded to a designated Head- 
quarters official assigned to a field location for review and decision, 
except that supplemental petitions filed in cases involving violations of 
19 U.S.C. 1641 where the amount of the penalty assessed exceeds 
$10,000 shall be forwarded to the Chief, Penalties Branch, Office of Reg- 
ulations and Rulings. 

(b) Decisions of Customs Headquarters. Supplemental petitions filed 
on cases where the original decision was made by the Chief, Penaities 
Branch, Office of Regulations and Rulings, Customs Headquarters, 
shall be forwarded to the Director, International Trade Compliance Di- 
vision, Customs Headquarters, for review and decision. 

(c) Decisions of Treasury Department. Supplemental petitions filed 
on cases where the original decision was made in the Treasury Depart- 
ment, shall be referred to the Chief, Penalties Branch, Office of Regula- 
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tions and Rulings, Customs Headquarters, who shall forward the 
supplemental petitions to the Department with a recommendation. 

(d) Authority of Assistant Commissioner. Any authority given to any 
Headquarters official by this part may also be exercised by the Assistant 
Commissioner, Office of Regulations and Rulings, or his designee. 

§ 171.63 Appeals to the Secretary of the Treasury in certain 
1592 cases. 

A petitioner filing a supplemental petition pursuant to this subpart 
from a decision of the Chief, Penalties Branch, Office of Regulations and 
Rulings, with respect to any liability assessed under 19 U.S.C. 1592 may 
request that the petition be accepted as an appeal to the Secretary of the 
Treasury. The Secretary or his designee will accept for decision any 
such supplemental petition when in his discretion he determines that 
such petition raises a question of fact, law or policy of such importance 
as to require a decision by the Secretary. If the Secretary or his designee 
declines to accept an appeal for decision, the petitioner will be so infor- 
med. In such a case, a decision will be issued thereon by the Director, 
International Trade Compliance Division. 

§ 171.64 Waiver of statute of limitations. 

The deciding official always reserves the right to require a waiver of 
the statute of limitations executed by the claimants to the property or 
charged party or parties as a condition precedent before accepting a 
petition for relief or a supplemental petition in any case where the stat- 
ute will be available as a defense to all or part of that case within one 


year from the date of decision on the original petition for relief. 
PART 172—CLAIMS FOR LIQUIDATED DAMAGES; 
PENALTIES SECURED BY BONDS 
1. The authority citation for Part 172 is revised to read as follows: 
Authority: 19 U.S.C. 66, 1618, 1623, 1624. 


2. It is proposed to revise Part 172, including its heading, to read as 
follows: 


CLAIMS FOR LIQUIDATED DAMAGES; PENALTIES SECURED BY BONDS 
§ 172.0 Scope. 

This part contains provisions relating to petitions for relief from 
claims for liquidated damages arising under any Customs bond and 
penalties incurred which are secured by the conditions of the Interna- 
tional Carrier Bond (See § 113.64 of this Chapter). This part does not 
relate to petitions on unsecured fines or penalties or seizures and forfei- 
tures, nor does it relate to petitions for the restoration of proceeds of 
sale pursuant to 19 U.S.C. 1613. 


SUBPART A—NOTICE OF CLAIM AND APPLICATION FOR RELIEF 
§ 172.1 Notice of liquidated damages or penalty incurred and 
right to petition for relief. 
(a) Notice of liquidated damages or penalty incurred. When there is a 
failure to meet the conditions of any bond posted with Customs or when 
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a violation occurs which results in assessment of a penalty which is se- 
cured by a Customs bond, the principal shall be notified in writing of 
any liability for liquidated damages or penalty incurred and a demand 
shall be made for payment. The sureties on such bond shall also be noti- 
fied in writing of any such liability at the same time. 

(b) Notice of right to petition for relief. The notice shall inform the 
principal that application may be made for relief from payment of liqui- 
dated damages or penalty. 

§ 172.2 Petition for relief. 


(a) To whom addressed. Petitions for the cancellation of any claim for 
liquidated damages or remission or mitigation of a fine or penalty se- 
cured by a Customs bond incurred under any law or regulation 
administered by Customs shall be addressed to the Fines, Penalties, and 
Forfeitures Officer designated in the notice of claim. 

(b) Signature. The petition for remission or mitigation shall be 
signed by the petitioner, his attorney-at-law or a Customs broker. If the 
petitioner is a corporation, the petition may be signed by an officer or 
responsible supervisory official of the corporation, or a representative 
of the corporation. Electronic signatures are acceptable. The deciding 
officer may, in his or her discretion, require proof of representation be- 
fore consideration of any petition. 

(c) Form. The petition for cancellation, remission or mitigation need 
not be in any particular form. It shall set forth the following: 

(1) The date and place of the violation; and 

(2) The facts and circumstances relied upon by the petitioner to justi- 
fy cancellation, remission or mitigation. 

(d) False statement in petition. A false statement contained in a peti- 
tion may subject the petitioner to prosecution under the provisions of 
18 U.S.C. 1001. 

§ 172.3 Filing a petition. 

(a) Where filed. A petition for relief shall be filed by the bond principal 
with the Fines, Penalties, and Forfeitures office whose address is given 
in the notice. 

(b) When filed. Petitions for relief shali be filed within 60 days from 
the date of mailing to the bond principal the notice of claim for liqui- 
dated damages or penalty secured by a bond. 

(c) Extensions. The Fines, Penalties, and Forfeitures Officer is em- 
powered to grant extensions of time to file petitions when the circum- 
stances so warrant. 

(d) Number of copies. The petition shall be filed in duplicate unless 
filed electronically. 

(e) Exception for certain cases. If a penalty or claim for liquidated 
damages is assessed and fewer than 180 days remain from the date of 
penalty or liquidated damages notice before the statute of limitations 
may be asserted as a defense, the Fines, Penalties, and Forfeitures Offi- 
cer may specify in the notice a reasonable period of time, but not less 
than 7 working days, for the filing of a petition for relief. If a petition is 





44 CUSTOMS BULLETIN AND DECISIONS, VOL. 32, NO. 6, JANUARY 11, 1998 


not filed within the time specified, the matter shall be transmitted 
promptly to the appropriate Office of the Chief Counsel for referral to 
the Department of Justice. 

§ 172.4 Demand on surety. 

If the principal fails to file a petition for relief or fails to comply in the 
prescribed time with a decision to mitigate a penalty or cancel a claim 
for liquidated damages issued with regard to a petition for relief, Cus- 
toms shall make a demand for payment on surety. Surety will then have 
60 days from the date of the demand to file a petition for relief. 

SUBPART B—ACTIONS ON PETITIONS 
§ 172.11 Petitions acted on by Fines, Penalties, and Forfei- 
tures Officer. 

(a) Mitigation or cancellation authority. Upon receipt of a petition for 
relief submitted pursuant to the provisions of section 618 or 623 of the 
Tariff Act of 1930, as amended (19 U.S.C. 1618 or 19 U.S.C. 1623), or sec- 
tion 320 of title 46, United States Code App. (46 U.S.C.App. 320), the 
Fines, Penalties, and Forfeitures Officer, notwithstanding any other 
regulation, is empowered to mitigate any penalty or cancel any claim 
for liquidated damages on such terms and conditions as, under law and 
in view of the circumstances, he or she shall deem appropriate in accor- 
dance with appropriate delegations of authority. 

(b) When violation did not occur. Notwithstanding any other delega- 
tion of authority, the Fines, Penalties, and Forfeitures Officer is always 
empowered to cancel any case without payment of a mitigated or can- 
cellation amount when he or she definitely determines that the act or 
omission forming the basis of any claim of penalty or claim for liqui- 
dated damages did not occur. 

§ 172.12 Petitions acted on at Customs Headquarters. 

Upon receipt of a petition for relief filed pursuant to the provisions of 
section 618 or 623 of the Tariff Act of 1930, as amended (19 U.S.C. 1618 
or 19 U.S.C. 1623), or section 320 of title 46, United States Code App. (46 
U.S.C. App. 320), involving fines, penalties, and claims for liquidated 
damages which are outside of his or her jurisdiction, the Fines, Penal- 
ties, and Forfeitures Officer shall refer that petition to the Chief, Penal- 
ties Branch, Office of Regulations and Rulings, Customs Headquarters, 
who is empowered, notwithstanding any other regulation, to mitigate 
penalties or cancel bond claims on such terms and conditions as, under 
law and in view of the circumstances, he or she shall deem appropriate. 


§ 172.13 Limitations on consideration of petitions. 

(a) Late petitions. Petitions f-day petitioning period may be consid- 
ered by the deciding official if, in his or her discretion, the efficient ad- 
ministration of justice would be met. 

(b) Cases referred for institution of legal proceedings. No action shall 
be taken on any petition if the civil liability has been referred to the De- 
partment of Justice for institution of legal proceedings. The petition 
shall be forwarded to the Department of Justice. 
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(c) Delinquent sureties. No action shall be taken on any petition from 
a principal or surety if received after the issuance to surety of a notice to 
show cause pursuant to the provisions of § 113.38(c)(3) of this Chapter. 
§ 172.14 Headquarters advice. 


The advice of the Director, International Trade Compliance Division, 
Office of Regulations and Rulings, Customs Headquarters, may be 
sought in any case, without regard to jurisdictional amount, when a 
novel or complex issue concerning a ruling, policy, or procedure is pre- 
sented concerning a Customs action(s) or potential Customs action(s) 
relating to penalties secured by bonds (including penalty-based de- 
mands for duty), claims for liquidated damages or mitigating any claim. 
The request for advice may be initiated by the bond principal, surety or 
any Customs officer, but must be submitted to the Fines, Penalties, and 
Forfeitures Officer. The Fines, Penalties, and Forfeitures Officer re- 
tains the authority to refuse to forward any request that fails to raise a 
qualifying issue and to seek legal advice from the appropriate Associate 
or Assistant Chief Counsel in such cases. 

SUBPART C—DISPOSITION OF PETITIONS 
§ 172.21 Limitation on time decision effective. 

A decision to mitigate a penalty or to cancel a claim for liquidated 
damages upon condition that a stated amount is paid shall be effective 
for not more than 60 days from the date of notice to the petitioner of 
such decision unless the decision itself prescribes a different effective 
period. If payment of the stated amount is not made or a petition or a 
supplemental petition is not filed in accordance with regulation, the full 
penalty or claim for liquidated damages shall be deemed applicable and 
shall be enforced by promptly transmitting the matter, after required 
collection action, if appropriate, to the appropriate office of the Chief 
Counsel for preparation for referral to the Department of Justice unless 
other action has been directed by the Commissioner of Customs. Any 
such case may also be the basis for a sanction action commenced in ac- 
cordance with regulations in this Chapter. 


§ 172.22 Decisions not protestable. 


(a) Mitigation decision not subject to protest. Any decision to remit or 
mitigate a penalty or cancel a claim for liquidated damages upon pay- 
ment of a lesser amount is not a protestable decision as defined under 
the provisions of 19 U.S.C. 1514. Any payment made in compliance with 
any decision to remit or mitigate a penalty or cancel a claim for liqui- 
dated damages upon payment of a lesser amount is not a charge or exac- 
tion and therefore is not a protestable action as defined under the 
provisions of 19 U.S.C. 1514. 

(b) Payment of mitigated or cancellation amount as accord and satis- 
faction. Payment of a mitigated or cancellation amount in compliance 
with an administrative decision on a petition or supplemental petition 
for relief shall be considered an election of administrative proceedings 
and full disposition of the case. Payment of a mitigated or cancellation 
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amount will act as an accord and satisfaction of the Government claim. 
Payment of a mitigated or n for relief. 


SUBPART D—OFFERS IN COMPROMISE 
§ 172.31 Form of offers. 

Offers in compromise submitted pursuant to the provisions of section 
617 of the Tariff Act of 1930, as amended (19 U.S.C. 1617), must express- 
ly state that they are being submitted in accordance with the provisions 
of that section. The amount of the offer must be deposited with Customs 
in accordance with the provisions of § 161.5 of this Chapter. 

§ 172.32 Authority to accept offers. 

The authority to accept offers in compromise, when recommended by 
the General Counsel of the Treasury or his designee, resides with the 
official having authority to decide a petition for relief, except that offers 
in compromise submitted with regard to penalties secured by a bond or 
claims for liquidated damages which are the subject of a letter to show 
cause issued to a surety in anticipation of possible sanction action au- 
thorized under the provisions of Part 113 of this chapter shall be accept- 
ed by the designated Headquarters official who issued the show cause 
letter. 


§ 172.33 Acceptance of offers in compromise. 


An offer in compromise shall be considered accepted only when the 
offeror is so notified in writing. As a condition to accepting an offer in 
compromise, the offeror may be required to enter into any collateral 
agreement or to post any security which is deemed necessary for the 
protection of the interest of the United States. 


SUBPART E—SUPPLEMENTAL PETITIONS FOR RELIEF 
§ 172.41 Time and place of filing. 

If the petitioner is not satisfied with a decision of the deciding official 
on an original petition for relief, a supplemental petition may be filed 
with the Fines, Penalties, and Forfeitures Officer having jurisdiction in 
the port where the violation occurred. Such supplemental petition shall 
be filed within 60 days from the date of notice to the petitioner of the 
decision from which further relief is requested unless another time to 
file such a supplemental petition is prescribed in the decision. A supple- 
mental petition may be filed whether or not the mitigated amount des- 
ignated in the decision on the original petition is paid. 


§ 172.42 Supplemental petition decision authority. 

(a) Decisions of Fines, Penalties, and Forfeitures Officers. Supplemen- 
tal petitions filed on cases where the original decision was made by the 
Fines, Penalties, and Forfeitures Officer, shall be initially reviewed by 
that official. The Fines, Penalties, and Forfeitures Officer may choose to 
grant more relief and issue a decision indicating same to the petitioner. 
If the petitioner is dissatisfied with the further relief granted or if the 
Fines, Penalties, and Forfeitures Officers decides to grant no further re- 
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lief, the supplemental petition shall be forwarded to a designated Head- 
quarters official assigned to a field location for review and decision. 

(b) Decisions of Customs Headquarters. Supplemental petitions filed 
on cases where the original decision was made by the Chief, Penalties 
Branch, Office of Regulations and Rulings, Customs Headquarters, 
shall be forwarded to the Director, International Trade Compliance Di- 
vision, for review and decision. 

(c) Authority of Assistant Commissioner. Any authority given to any 
Headquarters official by this part may also be exercised by the Assistant 
Commissioner, Office of Regulations and Rulings, or his designee. 

§ 172.43 Waiver of statute of limitations. 

The deciding official always reserves the right to require a waiver of 
the statute of limitations executed by the charged party or parties as a 
condition precedent before accepting a supplemental petition in any 
case where the statute will be available as a defense to all or part of that 
case within one year from the date of decision on the original petition 
for relief. 

SAMUEL H. BANKS, 
Acting Commissioner of Customs. 


Approved: January 13, 1998. 
JOHN P. SIMPSON, 
Deputy Assistant Secretary of the Treasury. 


[Published in the Federal Register, February 2, 1998 (63 FR 5329)] 


19 CFR Part 10 
RIN 1515-AB59 
ANDEAN TRADE PREFERENCE 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed rulemaking. 


SUMMARY: This document proposes to amend the Customs Regula- 
tions to implement the duty preference provisions of the Andean Trade 
Preference Act (the Act). The document sets forth the country of origin 
and related rules which apply for purposes of duty-free or reduced-duty 
treatment on imported goods under the Act and specifies the documen- 
tary and other procedural requirements which apply to any claim for 
such preferential tariff treatment under the Act. 


DATES: Comments must be received on or before March 31, 1998. 
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ADDRESSES: Written comments (preferably in triplicate) may be ad- 
dressed to the Regulations Branch, Office of Regulations and Rulings, 
U.S. Customs Service, 1300 Pennsylvania Avenue, N.W., Washington, 
D.C. 20229. Comments submitted may be inspected at the Regulations 
Branch, Suite 3000, Office of Regulations and Rulings, U.S. Customs 
Service, 1300 Pennsylvania Avenue, N.W,, 3rd Floor, Washington, D.C. 
20229. 


FOR FURTHER INFORMATION CONTACT: 

Operational Aspects: Tony Mazzoccoli, Office of Field Operations 
(202-927-0564). 

Legal Aspects: Craig Walker, Office of Regulations and Rulings 
(202-927-1116). 
SUPPLEMENTARY INFORMATION: 

BACKGROUND 

On December 4, 1991, President Bush signed into law the Andean 
Trade Preference Act (Public Law 102-182, Title II, §§ 201-206, 105 
Stat. 1236-1244) (“the Act”, commonly referred to as the ATPA), the 
provisions of which are codified at 19 U.S.C. 3201 through 3206. Sec- 
tions 202 and 204(c) of the Act (19 U.S.C. 3201 and 3203(c)) authorize 
the President to proclaim duty-free treatment for all eligible articles, 
and duty reductions for certain other goods, from any country desig- 
nated by the President as a beneficiary country pursuant to section 203 
of the Act (19 U.S.C. 3202). On July 2, 1992, President Bush signed Proc- 
lamation 6455 (57 FR 30069) which (1) proclaimed the duty treatment 
authorized by the Act, (2) designated Colombia as a beneficiary country 
for purposes of the Act, and (3) modified the Harmonized Tariff Sched- 
ule of the United States (HTSUS) to incorporate the substance of the 
relevant provisions of the Act; under the terms of the proclamation, the 
proclaimed duty treatment was effective with respect to articles en- 
tered, or withdrawn from warehouse for consumption, on or after July 
22, 1992. On the same date President Bush signed Proclamation 6456 
(57 FR 30097) designating Bolivia as a beneficiary country for purposes 
of the Act, similarly effective July 22, 1992. On April 13, 1993, President 
Clinton signed Proclamation 6544 (58 FR 19547) which, among other 
things, designated Ecuador as a beneficiary country for purposes of the 
Act, effective April 30, 1993. On August 11, 1993, President Clinton 
signed Proclamation 6585 (58 FR 43239) designating Peru as a benefi- 
ciary country for purposes of the Act, effective August 26, 1993. The 
modifications to the HTSUS contained in Proclamation 6455 setting 
forth the substance of the relevant provisions of the Act are now con- 
tained in General Note 11, HTSUS, and eligible articles and other goods 
to which preferential duty treatment under the Act applies are identi- 
fied within the HTSUS by the designation “J” appearing with or with- 
out an asterisk in the “Special” rate of duty subcolumn. 

Sections 204(a)-(c) of the Act (19 U:S.C. 3203(a)-(c)) set forth the 
standards which govern the eligibility of articles for duty-free or re- 
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duced-duty treatment under the Act. Section 204(a), which contains the 
basic origin and related rules for purposes of duty-free treatment, was 
based on section 213(a) of the Caribbean Basin Economic Recovery Act, 
as amended (19 U.S.C. 2703(a)), which sets forth the origin and related 
rules governing duty-free treatment under the Caribbean Basin Initia- 
tive (CBI). Thus, in order to be eligible for duty-free treatment under 
the Act, an article imported from a designated beneficiary country must 
meet three basic requirements: (1) it must be imported directly from a 
beneficiary country into the customs territory of the United States; 
(2) it must have its origin in a beneficiary country, that is, it either must 
be wholly the growth, product, or manufacture of a beneficiary country 
or must be a new or different article of commerce that has been grown, 
produced, or manufactured in a beneficiary country; and (3) it must 
have a minimum domestic value content, that is, at least 35 percent of 
its appraised value must be attributed to the sum of the cost or value of 
materials produced in one or more beneficiary countries plus the direct 
costs of processing operations performed in one or more beneficiary 
countries. The provisions of section 204(a) of the Act further parallel 
the provisions of section 213(a) of the CBI statute in the following re- 
gards: (1) simple combining or packaging operations or mere dilution 
with water or another substance does not confer beneficiary country 
origin on an imported article or on a constituent material of an im- 
ported article; (2) the term “beneficiary country” is defined as including 
the Commonwealth of Puerto Rico and the U.S. Virgin Islands for pur- 
poses of determining compliance with the 35 percent value content re- 
quirement; (3) the cost or value of materials produced in the customs 
territory of the United States (other than in Puerto Rico) may be 
counted toward the 35 percent value content requirement to a maxi- 
mum of 15 percent of the appraised value of the imported article; and 
(4) the expression “direct costs of processing operations” is defined in 
the same manner. However, the origin and related rules of section 
204(a) of the Act differ from the corresponding provisions in section 
213(a) of the CBI statute in two principal respects: (1) section 204(a) of 
the Act specifically allows input attributable to one or more CBI benefi- 
ciary countries for purposes of the 35 percent value content require- 
ment (the corresponding CBI statutory provision makes no mention of 
input attributable to beneficiary countries under the Act); and (2) sec- 
tion 204(a) of the Act has no provision corresponding to section 
213(a)(4) of the CBI statute which was added to facilitate the addition of 
value to an article in Puerto Rico and the granting of duty-free treat- 
ment after final exportation of an article from a CBI beneficiary coun- 
try. Section 204(b) of the Act lists eight categories of goods excluded 
from the duty-free treatment provided for in section 204(a), one of 
which refers to articles to which reduced rates of duty apply under sec- 
tion 204(c) of the Act. Section 204(c) directs the President to proclaim 
reductions in the rates of duty on handbags, luggage, flat goods, work 
gloves and leather wearing apparel that: (1) are the product of any bene- 
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ficiary country; and (2) were not designated on August 5, 1983, as eligi- 
ble articles for purposes of the Generalized System of Preferences 
(GSP) under Title V of the Trade Act of 1974 (19 U.S.C. 2461-2466). 
These reduced duty rates, which were generally implemented in equal 
annual stages over a 5-year period (commencing in 1992 and ending in 
1996), appear in the HTSUS in the “Special” rate of duty subcolumn 
followed by the symbol “J” within parentheses. 

The U.S. Customs Service is responsible for the administration of 
laws and regulations regarding the entry of merchandise into the 
United States. Moreover, section 204(a)(2) of the Act specifically directs 
the Secretary of the Treasury to promulgate such regulations as may be 
necessary to carry out the duty-free treatment provisions of the Act. Ac- 
cordingly, this document proposes to amend the Customs Regulations 
to implement the duty preference provisions of the Act. 

In view of the similarity between the origin and related rules under 
the Act and those under the CBI, the proposed regulations set forth in 
this document are based in significant part on the CBI regulations con- 
tained in §§ 10.191-10.198 of the Customs Regulations (19 CFR 
10.191-10.198). However, some variations have been made from the 
CBI approach, in some cases to reflect differences between the Act and 
the CBI statute and in other cases to simplify or otherwise improve on 
the layout of the CBI regulations. The proposed regulations are dis- 
cussed in detail below. 


DISCUSSION OF PROPOSED AMENDMENTS 
Section 10.201: 


This section sets forth a general statement regarding the purpose of 
the regulations with reference to the Act and its implementation by the 
President. 


Section 10.202: 

This section sets forth definitions of terms or expressions of general 
use throughout the regulatory texts. 

Paragraph (a), which defines “beneficiary country”, reflects both the 
definition in section 203(a)(1) of the Act and the approach taken in 
§ 10.191(b)(1) of the CBI regulations. The exception language in the 
definition is directed to those entities that are treated as beneficiary 
countries only for the limited purpose of the 35 percent value content 
requirement (see the discussion of § 10.206(b) below). Thus, where the 
term “beneficiary country” appears in a regulatory text without any 
modifier or qualification and the context does not involve the 35 per- 
cent value content requirement, such term has reference only to an 
ATPA beneficiary country as so designated by the President. 

The definition of “eligible articles” in paragraph (b) is similar to the 
approach taken in § 10.191(b)(2) of the CBI regulations. The definition 
refers specifically to duty-free treatment, which is authorized under 
section 204(a) of the Act, and thus does not apply to reduced-duty treat- 
ment under section 204(c) of the Act (see § 10.208 below). The list of ar- 





U.S. CUSTOMS SERVICE ae 


ticles excluded from the definition reflect the terms of section 204(b) of 
the Act. 

The definition of “entered” in paragraph (c) is taken from section 
203(a)(2) of the Act. 

The definition of “wholly the growth, product, or manufacture of a 
beneficiary country” in paragraph (d) simply refers to the definition of 
the same expression set forth in § 10.191(b)(3) of the CBI regulations. 
Section 10.203: 

This section makes a general reference to the requirements for pref- 
erential duty treatment and with cross-references to the specific sec- 
tions which set forth those requirements in detail. Although somewhat 
different from the approach taken in the CBI regulations, Customs be- 
lieves that this general statement/cross-reference approach will facili- 
tate the reader’s overall understanding of the duty-free aspects of the 
Act and the requirements thereunder. 

This section refers only to duty-free treatment (which is provided for 
under section 204(a) of the Act) and to those sections of the regulations 
that deal with the requirements for such treatment. Thus, this section 
and the other sections cited therein have no application in the case of 
reduced-duty treatment which is provided for separately under section 
204(c) of the Act (see the discussion of § 10.208 below). 


Section 10.204: 


This section implements the “imported directly” requirement of sec- 
tion 204(a)(1)(A) of the Act and is based on § 10.193 of the CBI regula- 
tions. As in the case of the CBI, reference is made to shipment from 
“any” beneficiary country because, under the wording of the statute 
(and as a means to facilitate cumulation of value among multiple bene- 
ficiary countries—see § 10.206 below), the article merely must be im- 
ported directly from “a” beneficiary country and thus does not have to 
be shipped from the beneficiary country where it was produced. 


Section 10.205: 


This section sets forth the basic country of origin rules which apply to 
articles for purposes of duty-free treatment under section 204 of the 
Act. 

The “wholly the growth, product, or manufacture” language in para- 
graph (a)(1) and the “new or different article of commerce which has 
been grown, produced, or manufactured” language in paragraph (a)(2) 
reflect standards required by section 204(a)(2) of the Act to be included 
in the implementing regulations. 

Paragraph (b) implements the simple combining or packaging or 
mere dilution exceptions to duty-free eligibility required to be in the 
regulations by section 204(a)(2) of the Act. Since the language of the Act 
in this regard is identical to language used in the CBI statute, this para- 
graph follows § 10.195(a)(1) of the CBI regulations by including the 
words “(as opposed to complex or meaningful)” after the word “sim- 
ple”, and the last sentence is intended to shorten the regulatory text by 
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incorporating by reference the provisions of the CBI regulations which 
clarify the meaning and application of identical statutory language. It 
should be noted that, as in the case of the CBI, the simple combining or 
packaging or mere dilution language operates only in the limited con- 
text of eligibility for duty-free treatment; that language does not limit 
or otherwise affect a determination as to whether a new or different ar- 
ticle of commerce has been created in a beneficiary country within the 
meaning of paragraph (a)(2) of this section. 

Section 10.206: 

This section implements the 35 percent value content requirement 
contained in section 204(a)(1)(B) of the Act. 

Paragraph (a) sets forth the basic requirement but refers simply to “a 
beneficiary country or countries” without specifically mentioning CBI 
beneficiary countries even though such countries are specified in the 
statutory text with regard to both the cost or value of materials and the 
direct costs of processing operations (see the discussion of paragraph 
(b) below). As in the case of the CBI, the statutory and regulatory texts 
permit unlimited cumulation of value among “beneficiary countries” 
for purposes of meeting the 35 percent value content requirement. 

In paragraph (b), the first sentence defines “beneficiary country” as 
including, for purposes of the 35 percent value content requirement, 
(1) the Commonwealth of Puerto Rico and the U.S. Virgin Islands and 
(2) any CBI beneficiary country. The reference to CBI beneficiary coun- 
tries in this regulatory context (rather than in paragraph (a) of this sec- 
tion) is intended to simplify the regulatory texts here and elsewhere and 
will have no substantive effect on the proper interpretation and ap- 
plication of the statutory provisions. The second sentence of this para- 
graph is based on the second sentence of § 10.195(b) of the CBI 
regulations and is intended to clarify a basic legal limitation on the sta- 
tutorially-permitted cumulation of value attributable to entities that 
are not “beneficiary countries” as defined in section 203(a)(1) of the 
Act: except in the case of Puerto Rico which is part of the customs terri- 
tory of the United States, if value is added to an article in any such entity 
(that is, in the U.S. Virgin Islands or in a CBI beneficiary country) after 
final exportation of the article from a beneficiary country designated as 
such by the President under the Act and prior to importation into the 
United States, such addition of value would disqualify the article from 
duty-free treatment because the article would have entered the com- 
merce of the intermediate entity and thus could not be considered to be 
“imported directly” upon arrival in the customs territory of United 
States within the meaning of section 204(a)(1)(A) of the Act and 
§ 10.204 of the implementing regulations. While the same legal limita- 
tion would not apply per se in the case of value added in Puerto Rico or in 
the case of U.S.-produced materials added in the United States (see 
paragraph (c) of this section), as a practical matter the opportunities for 
such additions in a post-final-exportation context and prior to entry for 
consumption are limited by the following factors: (1) bonded manufac- 
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turing warehouses cannot be used because under 19 U.S.C. 1311 and 
§ 19.15 of the Customs Regulations (19 CFR 19.15) the article subjected 
to a manufacturing process in such a warehouse may not be withdrawn 
for consumption but rather must be exported; (2) while a storage and 
manipulation warehouse under 19 U.S.C. 1557 and 1562 and Part 144 of 
the Customs Regulations (19 CFR Part 144) could be used, the benefit 
as regards added value would not be significant in most cases because 
manufacturing processes are precluded in such warehouses; (3) while 
foreign-trade zones established and operated under 19 U.S.C. 8la-81u 
and Part 146 of the Customs Regulations (19 CFR Part 146) could be 
used, such facilities involve special procedures and limitations; and 
(4) while an article could be imported under a temporary importation 
bond for processing (including manufacture) under subheading 
9813.00.05, HTSUS, and § 10.31 of the Customs Regulations (19 CFR 
10.31), such an article ultimately would have to be exported in accor- 
dance with the terms of the bond. It is also noted in this regard that the 
Act contains no provision similar to section 213(a)(4) of the CBI statute 
(19 U.S.C. 2703(a)(4)) which was added in 1984 specifically for the pur- 
pose of facilitating the addition of value through tail-end processing 
performed in bonded manufacturing warehouses located in Puerto 
Rico. 

Paragraph (c) reflects section 204(a)(1) as regards the inclusion of 
U.S.-produced materials and is based on § 10.195(c) of the CBI regula- 
tions. 

Paragraph (d) is based on § 10.196 of the CBI regulations. The follow- 
ing points are noted as regards this paragraph: 

1. Subparagraph (1) corresponds to paragraph (a) of the CBI regula- 
tion but with the following principal differences: (1) the simple combin- 
ing or packaging or mere dilution limitation (also applicable to 
materials under section 204(a)(2) of the Act) has been included directly, 
rather than as a cross-reference to the rule set forth in the regulatory 
provision covering articles (§ 10.205(b)), for purposes of clarity and in 
order to ensure that a clear distinction is made between application of 
the rule for purposes of eligibility of an article for duty-free treatment 
and application of the rule for purposes of determining the origin of a 
material for purposes of the 35 percent value content requirement; and 
(2) to avoid unnecessary repetition of regulatory text, the examples of 
§ 10.196(a), and the principles and examples of § 10.195(a)(2), of the 
CBI regulations have been incorporated by reference since those CBI 
provisions are equally applicable in the present context. 

2. Subparagraph (2) is taken from § 10.196(b) of the CBI regulations. 

3. Subparagraph (3) follows § 10.196(c) of the CBI regulations but 
also refers specifically to materials produced in the customs territory of 
the United States. 

Paragraph (e) implements section 204(a)(3) of the Act (which is iden- 
tical to section 213(a)(3) of the CBI statute (19 U.S.C. 2703(a)(3)) and 
follows the terms of § 10.197 of the CBI regulations. 
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Paragraph (f) is based on, and is used in the same context as, 
§ 10.195(e) of the CBI regulations. Wherever origin terminology and 
the term “beneficiary country” are used together with reference to an 
article, the latter term is restricted so as to cover only a beneficiary 
country designated under the Act by the President, in order to reflect 
the fact that an article (as opposed to materials incorporated in an ar- 
ticle) must be a product of such a beneficiary country and cannot be a 
product of a CBI beneficiary country. 

Section 207: 

This section is intended to cover all procedural requirements, includ- 
ing the submission of documentation required to support a claim for 
duty-free treatment. The provisions of this section are based on CBI 
regulatory provisions. 

Paragraph (a), which concerns the procedure for filing a claim for 
duty-free treatment, is based on § 10.192 of the CBI regulations but 
does not include the first sentence of the CBI provision which Customs 
believes is redundant and thus unnecessary. The exception language at 
the beginning of the paragraph is intended to reflect the fact that this 
procedure does not apply in the case of an informal entry. 

Paragraph (b) concerns the documentary evidence of country of ori- 
gin and of compliance with the 35 percent value content requirement 
and, subject to changes to reflect the context of the Act, follows the 
terms of § 10.198(a) of the CBI regulations. 

Paragraph (c) sets forth the procedures which apply in the case of in- 
formal entries and is based on § 10.198(b) of the CBI regulations. 

Paragraph (d), which concerns evidence of direct importation, is 
based on § 10.194 of the CBI regulations. However, the last sentence of 
paragraph (a) of the CBI provision has not been included because it is 
covered by paragraph (e) of this section. 

Paragraph (e), which concerns verification of submitted documenta- 
tion, is based on § 10.198(c) of the CBI regulations but refers to all docu- 
mentation submitted under § 10.207, that is, evidence of country of 
origin and of compliance with the 35 percent value content require- 
ment submitted under paragraph (b) and evidence of direct importa- 
tion submitted under paragraph (d). 

Section 10.208: 


This section implements the duty-reduction provisions of section 
204(c) of the Act. This section is set forth separately to reflect the fact 
that the Act treats the duty-reduction provisions separately from the 
duty-free provisions of section 204(a) and without any repetition of, or 
cross-reference to, the legal requirements that apply for purposes of 
duty-free treatment. Thus, paragraph (a) of this section does not refer 
to direct importation, the 35 percent value content requirement, or the 
simple combining or packaging or mere dilution limitation because, 
under the terms of the Act, those legal standards apply only for pur- 
poses of duty-free treatment under section 204(a), and no ATPA Decla- 
ration is required under this section because the ATPA Declaration is 
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directed primarily to compliance with the 35 percent value content re- 
quirement. However, because Customs believes that the words “prod- 
uct of” as used in section 204(c)(1)(A) of the Act should be interpreted as 
synonymous with the basic origin rule used for Customs purposes, 
paragraph (a) of this section repeats the rule set forth in § 10.205(a) as 
discussed above. Paragraph (b), which sets forth the normal procedure 
for filing a reduced-duty claim, and paragraph (c), which covers verifi- 
cation of a reduced-duty claim, are variations of §§ 10.207(a) and (e) 
and are otherwise self-explanatory. 


COMMENTS 

Before adopting the proposed amendments as a final rule, consider- 
ation will be given to any written comments (preferably in triplicate) 
timely submitted to Customs. Comments submitted will be available 
for public inspection in accordance with the Freedom of Information 
Act (5 U.S.C. 552), § 1.4, Treasury Department Regulations (31 CFR 
1.4), and § 103.11(b), Customs Regulations (19 CFR 103.11(b)), on reg- 
ular business days between the hours of 9 a.m. and 4:30 p.m. at the Reg- 
ulations Branch, Office of Regulations and Rulings, U.S. Customs 
Service, 1300 Pennsylvania Anenue, N.W,, 3rd Floor, Washington, D.C. 


EXECUTIVE ORDER 12866 


This document does not meet the criteria for a “significant regulatory 
action” as specified in Executive Order 12866. 


REGULATORY FLEXIBILITY ACT 


Pursuant to the provisions of the Regulatory Flexibility Act (5 U.S.C. 
601 et seq.), it is certified that, if adopted, the proposed amendments will 
not have a significant economic impact on a substantial number of 
small entities. The amendments reflect statutory requirements that are 
already in effect and follow existing regulatory provisions that imple- 
ment similar statutory programs. Accordingly, the proposed amend- 
ments are not subject to the regulatory analysis or other requirements 
of 5 U.S.C. 603 and 604. 


PAPERWORK REDUCTION ACT 

The collection of information contained in this notice of proposed ru- 
lemaking has been submitted to the Office of Management and Budget 
for review in accordance with the Paperwork Reduction Act of 1995 (44 
U.S.C. 3507). 

An agency may not conduct or sponsor, and a person is not required to 
respond to, a collection of information unless the collection of informa- 
tion displays a valid control number. 

The collection of information in these proposed regulations is in 
§ 10.207. This information conforms to requirements in 19 USS.C. 
3203(a) and is used by Customs to determine whether goods imported 
from designated beneficiary countries are entitled to duty-free entry 
under that statutory provision. The likely respondents are business or- 
ganizations including importers, exporters, and manufacturers. 
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Estimated total annual reporting and/or recordkeeping burden: 
5,000 hours. 

Estimated average annual burden per respondent/recordkeeper: 
2 minutes. 

Estimated number of respondents and/or recordkeepers: 150,000. 

Estimated annual number of responses: 150,000. 

Comments on the collection of information should be sent to the Of- 
fice of Management and Budget, Attention: Desk Officer for the Depart- 
ment of the Treasury, Office of Information and Regulatory Affairs, 
Washington, D.C. 20503. A copy should also be sent to the Regulations 
Branch, Office of Regulations and Rulings, U.S. Customs Service, 1300 
Pennsylvania Avenue, N.W, Washington, D.C. 20229. Comments 
should be submitted within the time frame that comments are due re- 
garding the substance of the proposal. 

Comments are invited on: (a) whether the collection of information is 
necessary for the proper performance of the functions of the agency, in- 
cluding whether the information shall have practical utility; (b) the ac- 
curacy of the agency’s estimate of the burden of the collection of 
information; (c) ways to enhance the quality, utility, and clarity of the 
information to be collected; (d) ways to minimize the burden of the 
collection of information on respondents, including through the use of 
automated collection techniques or other forms of information technol- 
ogy; and (e) estimates of capital or startup costs and costs of operations, 
maintenance, and purchase of services to provide information. 


DRAFTING INFORMATION 


The principal author of this document was Francis W. Foote, Office of 
Regulations and Rulings, U.S. Customs Service. However, personnel 
from other offices participated in its development. 


LIsT OF SUBJECTS IN 19 CFR Part 10 

Andean trade preference, Customs duties and inspection, Entry pro- 

cedures, Imports. 
PROPOSED AMENDMENTS TO THE REGULATIONS 

For the reasons set forth above, it is proposed to amend Part 10, Cus- 
toms Regulations (19 CFR Part 10), as set forth below. 

PART 10—ARTICLES CONDITIONALLY FREE, SUBJECT TO A 

REDUCED RATE, ETC. 


1. The general authority citation for Part 10 continues to read, and a 


specific authority citation for §§ 10.201 through 10.207 is added to read, 
as follows: 


Authority: 19 U.S.C. 66, 1202 (General Note 20, Harmonized Tariff 

Schedule of the United States), 1321, 1481, 1484, 1498, 1508, 1623, 

1624, 3314; 
* 


* * * * * * 


§§ 10.201 through 10.207 also issued under 19 U.S.C. 3203. 
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2. Part 10 is amended by adding a new center heading followed by new 
sections 10.201 through 10.208 to read as follows: 


ANDEAN TRADE PREFERENCE 
Sec 
10.201 Applicability. 
10.202 Definitions. 
10.203 Eligibility criteria in general. 
10.204 Imported directly. 
10.205 Country of origin criteria. 
10.206 Value content requirement. ; 
10.207 Procedures for filing duty-free treatment claim and submitting supporting 
documentation. 
10.208 Duty reductions for certain products. 


ANDEAN TRADE PREFERENCE 
§ 10.201 Applicability. 

Title II of Public Law 102-182 (105 Stat. 1233), entitled the Andean 
Trade Preference Act (ATPA) and codified at 19 U.S.C. 3201-3206, au- 
thorizes the President to proclaim duty-free treatment for all eligible 
articles from any beneficiary country, to designate countries as benefi- 
ciary countries, and to proclaim duty reductions for certain goods not 
eligible for duty-free treatment. The provisions of §§ 10.202-10.208 of 
this part set forth the legal requirements and procedures that apply for 
purposes of obtaining such duty-free or reduced-duty treatment for ar- 


ticles from a beneficiary country which are identified for purposes of 
such treatment in General Note 11, Harmonized Tariff Schedule of the 
United States (HTSUS), and in the “Special” rate of duty column of the 
HTSUS. 


§ 10.202 Definitions. 


The following definitions apply for purposes of §§ 10.201 through 
10.208: 

(a) Beneficiary country. Except as otherwise provided in § 10.206(b), 
the term “beneficiary country” refers to any country or successor politi- 
cal entity with respect to which there is in effect a proclamation by the 
President designating such country or successor political entity as a 
beneficiary country in accordance with section 203 of the ATPA (19 
U.S.C. 3202). 

(b) Eligible articles. The term “eligible” when used with reference to 
an article means any merchandise which is imported directly from a 
beneficiary country as provided in § 10.204, which meets the country of 
origin criteria set forth in § 10.205 and the value-content requirement 
set forth in § 10.206, and which, if the requirements of § 10.207 are met, 
is therefore entitled to duty-free treatment under the ATPA. The fol- 
lowing merchandise shall not be considered eligible articles entitled to 
duty-free treatment under the ATPA: 

(1) Textile and apparel articles which are subject to textile agree- 
ments; 
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(2) Footwear not designated on December 4, 1991, as eligible for the 
purpose of the Generalized System of Preferences under Title V, Trade 
Act of 1974, as amended (19 U.S.C. 2461-2466); 

(3) Tuna, prepared or preserved in any manner, in airtight contain- 
ers; 

(4) Petroleum, or any product derived from petroleum, provided for 
in headings 2709 and 2710, Harmonized Tariff Schedule of the United 
States (HTSUS); 

(5) Watches and watch parts (including cases, bracelets, and straps), 
of whatever type including, but not limited to, mechanical, quartz digi- 
tal or quartz analog, if such watches or watch parts contain any materi- 
al which is the product of any country with respect to which HTSUS 
column 2 rates of duty apply; 

(6) Sugars, syrups, and molasses classified in subheadings 
1701.11.03, 1701.12.02, 1701.99.02, 1702.90.32, 1806.10.42, and 
2106.90.12, HTSUS; 

(7) Rum and tafia classified in subheading 2208.40.00, HTSUS; or 

(8) Articles to which reduced rates of duty apply under section 204(c) 
of the ATPA (19 U.S.C. 3203(c)) (see § 10.208). 

(c) Entered. The term “entered” means entered, or withdrawn from 
warehouse for consumption, in the customs territory of the United 
States. 

(d) Wholly the growth, product, or manufacture of a beneficiary coun- 
try. The expression “wholly the growth, product, or manufacture of a 
beneficiary country” has the same meaning as that set forth in 
§ 10.191(b)(3) of this part. 

§ 10.203 Eligibility criteria in general. 

An article classifiable under a subheading of the Harmonized Tariff 
Schedule of the United States for which a rate of duty of “Free” appears 
in the “Special” subcolumn followed by the symbol “J” or “J” in paren- 
theses is eligible for duty-free treatment, and will be accorded such 
treatment, if each of the following requirements is met: 

(a) Imported directly. The article is imported directly from a benefi- 
ciary country as provided in § 10.204. 

(b) Country of origin criteria. The article complies with the country of 
origin criteria set forth in § 10.205. 

(c) Value content requirement. The article complies with the value 
content requirement set forth in § 10.206. 

(d) Filing of claim and submission of supporting documentation. The 
claim for duty-free treatment is filed, and any required documentation 
in support of the claim is submitted, in accordance with the procedures 
set forth in § 10.207. 

§ 10.204 Imported directly. 


In order to be eligible for duty-free treatment under the ATPA, an ar- 
ticle shall be imported directly from a beneficiary country into the cus- 
toms territory of the United States. For purposes of this requirement, 
the words “imported directly” mean: 
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(a) Direct shipment from any beneficiary country to the United 
States without passing through the territory of any non-beneficiary 
country; or 

(b) Ifshipment from any beneficiary country to the United States was 
through the territory of a non-beneficiary country, the articles in the 
shipment did not enter into the commerce of the non-beneficiary coun- 
try while en route to the United States, and the invoices, bills of lading, 
and other shipping documents show the United States as the final des- 
tination; or 

(c) If shipment from any beneficiary country to the United States was 
through the territory of a non-beneficiary country and the invoices and 
other documents do not show the United States as the final destination, 
then the articles in the shipment, upon arrival in the United States, are 
imported directly only if they: 

(1) Remained under the control of the customs authority in the inter- 
mediate country; 

(2) Did not enter into the commerce of the intermediate country ex- 
cept for the purpose of sale other than at retail, and the articles are im- 
ported into the United States as a result of the original commercial 
transaction between the importer and the producer or the latter’s sales 
agent; and 

(3) Were not subjected to operations in the intermediate country oth- 
er than loading and unloading, and other activities necessary to pre- 
serve the articles in good condition. 


§ 10.205 Country of origin criteria. 


(a) General. Except as otherwise provided in paragraph (b) of this sec- 
tion, an article may be eligible for duty-free treatment under the ATPA 
if the article is either: 

(1) Wholly the growth, product, or manufacture of a beneficiary 
country; or 

(2) Anew or different article of commerce which has been grown, pro- 
duced, or manufactured in a beneficiary country. 

(b) Exceptions. No article shall be eligible for duty-free treatment un- 
der the ATPA by virtue of having merely undergone simple (as opposed 
to complex or meaningful) combining or packaging operations, or mere 
dilution with water or mere dilution with another substance that does 
not materially alter the characteristics of the article. The principles and 
examples set forth in § 10.195(a)(2) of this part shall apply equally for 
purposes of this paragraph. 


§ 10.206 Value content requirement. 


(a) General. An article may be eligible for duty-free treatment under 
the ATPA only if the sum of the cost or value of the materials produced 
in a beneficiary country or countries, plus the direct costs of processing 
operations performed in a beneficiary country or countries, is not less 


than 35 percent of the appraised value of the article at the time it is en- 
tered. 
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(b) Commonwealth of Puerto Rico, U.S. Virgin Islands and CBI bene- 
ficiary countries. For purposes of determining the percentage referred 
to in paragraph (a) of this section, the term “beneficiary country” in- 
cludes the Commonwealth of Puerto Rico, the U.S. Virgin Islands, and 
any CBI beneficiary country as defined in § 10.191(b)(1) of this part. 
Any cost or value of materials or direct costs of processing operations 
attributable to the Virgin Islands or any CBI beneficiary country must 
be included in the article prior to its final exportation to the United 
States from a beneficiary country as defined in § 10.202(a). 

(c) Materials produced in the United States. For purposes of deter- 
mining the percentage referred to in paragraph (a) of this section, an 
amount not to exceed 15 percent of the appraised value of the article at 
the time it is entered may be attributed to the cost or value of materials 
produced in the customs territory of the United States (other than the 
Commonwealth of Puerto Rico). The principles set forth in paragraph 
(d)(1) of this section shall apply in determining whether a material is 
“produced in the customs territory of the United States” for purposes of 
this paragraph. 

(d) Cost or value of materials. 

(1) “Materials produced in a beneficiary country or countries” defined. 
For purposes of paragraph (a) of this section, the words “materials pro- 
duced in a beneficiary country or countries” refer to those materials in- 
corporated in an article which are either: 

(i) Wholly the growth, product, or manufacture of a beneficiary coun- 
try or two or more beneficiary countries; or 

(ii) Substantially transformed in any beneficiary country or two or 
more beneficiary countries into a new or different article of commerce 
which is then used in any beneficiary country as defined in § 10.202(a) 
in the production or manufacture of a new or different article which is 
imported directly into the United States. For purposes of this para- 
graph (d)(1)(ii), no material shall be considered to be substantially 
transformed into a new or different article of commerce by virtue of 
having merely undergone simple (as opposed to complex or meaning- 
ful) combining or packaging operations, or mere dilution with water or 
mere dilution with another substance that does not materially alter the 
characteristics of the article. The examples set forth in § 10.196(a) of 
this part, and the principles and examples set forth in § 10.195(a)(2) of 
this part, shall apply for purposes of the corresponding context under 
paragraph (d)(1) of this section. 

(2) Questionable origin. When the origin of a material either is not as- 
certainable or is not satisfactorily demonstrated to the appropriate port 
director, the material shall not be considered to have been grown, pro- 
duced, or manufactured in a beneficiary country or in the customs terri- 
tory of the United States. 

(3) Determination of cost or value of materials. 

(i) The cost or value of materials produced in a beneficiary country or 
countries or in the customs territory of the United States includes: 
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(A) The manufacturer’s actual cost for the materials; 

(B) When not included in the manufacturer’s actual cost for the mate- 
rials, the freight, insurance, packing, and all other costs incurred in 
transporting the materials to the manufacturer’s plant; 

(C) The actual cost of waste or spoilage, less the value of recoverable 
scrap; and 

(D) Taxes and/or duties imposed on the materials by any beneficiary 
country or by the United States, provided they are not remitted upon 
exportation. 

(ii) Where a material is provided to the manufacturer without charge, 
or at less than fair market value, its cost or value shall be determined by 
computing the sum of: 

(A) All expenses incurred in the growth, production, or manufacture 
of the material, including general expenses; 

(B) An amount for profit; and 

(C) Freight, insurance, packing, and all other costs incurred in trans- 
porting the material to the manufacturer’s plant. 

(iii) If the pertinent information needed to compute the cost or value 
of a material is not available, the appraising officer may ascertain or es- 
timate the value thereof using all reasonable ways and means at his dis- 
posal. 

(e) Direct costs of processing operations. 

(1) Items included. For purposes of paragraph (a) of this section, the 
words “direct costs of processing operations” mean those costs either 
directly incurred in, or which can be reasonably allocated to, the 
growth, production, manufacture, or assembly of the specific merchan- 
dise under consideration. Such costs include, but are not limited to the 
following, to the extent that they are includable in the appraised value 
of the imported merchandise: 

(i) All actual labor costs involved in the growth, production, manufac- 
ture, or assembly of the specific merchandise, including fringe benefits, 
on-the-job training, and the cost of engineering, supervisory, quality 
control, and similar personnel; 

(ii) Dies, molds, tooling, and depreciation on machinery and equip- 
ment which are allocable to the specific merchandise; 

(iii) Research, development, design, engineering, and blueprint costs 
insofar as they are allocable to the specific merchandise; and 

(iv) Costs of inspecting and testing the specific merchandise. 

(2) Items not included. For purposes of paragraph (a) of this section, 
the words “direct costs of processing operations” do not include items 
which are not directly attributable to the merchandise under consider- 


ation or are not costs of manufacturing the product. These include, but 
are not limited to: 


(i) Profit; and 

(ii) General expenses of doing business which either are not allocable 
to the specific merchandise or are not related to the growth, production, 
manufacture, or assembly of the merchandise, such as administrative 
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salaries, casualty and liability insurance, advertising, and salesmen’s 
salaries, commissions, or expenses. 

(f) Articles wholly the growth, product, or manufacture of a beneficiary 
country. Any article which is wholly the Ae th, product, or manufac- 
ture of a beneficiary country as defined in § 10.202(a), and any article 
produced or manufactured in a beneficiary country as defined in 
§ 10.202(a) exclusively from materials which are wholly the growth, 
product, or manufacture of a beneficiary country or countries, shall 
normally be presumed to meet the requirement set forth in paragraph 

a) of this section. 


§ 10.207 Procedures for filing duty-free treatment claim and 
submitting supporting documentation. 


(a) Filing claim for duty-free treatment. Except as provided in para- 
graph (c) of this section, a claim for duty-free treatment under the 
ATPA may be made at the time of filing the entry summary by placing 
the symbol “J” as a prefix to the Harmonized Tariff Schedule of the 
United States subheading number applicable to each article for which 
duty-free treatment is claimed on that document. 

(b) Shipments covered by a formal entry. 

) Articles not wholly the growth, product, or manufacture of a benefi- 
ciary country. 

(i) Declaration. In a case involving an article covered by a formal 
entry for which duty-free treatment is claimed under the ATPA and 
which is not wholly the growth, product, or manufacture of a single 
beneficiary country as defined in § 10.202(a), the exporter or other ap- 
propriate party having knowledge of the relevant facts in the beneficia- 
ry country as defined in § 10.202(a) where the article was produced or 
last processed shall be prepared to submit directly to the port director, 
upon request, a declaration setting forth all pertinent detailed informa- 
tion concerning the production or manufacture of the article. When re- 
quested by the port director, the declaration shall be prepared in 
substantially the following form: 


ATPA DECLARATION 


Lb (name), hereby declare that the articles de- 

scribed below (a) were produced or manufactured in 

(country) by means of processing operations performed it in that country 
as set forth below and were also subjected to processing operations in 
the other beneficiary country or countries (including the Common- 
wealth of Puerto Rico, the U.S. Virgin Islands, and any CBI beneficiary 
country) as set forth below and (b) incorporate materials produced in 
the country named above or in any other beneficiary country or coun- 
tries (including the Commonwealth of Puerto Rico, the U.S. Virgin Is- 
lands, and any CBI beneficiary country) or in the customs territory of 
the United States (other than the Commonwealth of Puerto Rico) as set 
forth below: 
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Number Description | Processing operations per- | Material produced in a 
and date of | of articles formed on articles beneficiary country or in 
invoices and the US. 

quantity 


Description | Direct costs | Description | Cost or val- 
of pro- of pro- of material, | ue of mate- 
cessing op- cessing op-_ | production 

erations and | erations process, and 

country of country of 

processing production 


Date 





Address 





Signature 





Title : 

(ii) Retention of records and submission of declaration. The informa- 
tion necessary for the preparation of the declaration shall be retained in 
the files of the party responsible for its preparation and submission for 
a period of 5 years. In the event that the port director requests submis- 
sion of the declaration during the 5-year period, it shall be submitted by 
the appropriate party directly to the port director within 60 days of the 
date of the request or such additional period as the port director may 
allow for good cause shown. Failure to submit the declaration in a time- 
ly fashion will result in a denial of duty-free treatment. 

(iii) Value added after final exportation. In a case in which value is 
added to an article in the Commonwealth of Puerto Rico or in the 
United States after final exportation of the article from a beneficiary 
country as defined in § 10.202(a), in order to ensure compliance with 
the value requirement under § 10.206(a), the declaration provided for 
in paragraph (b)(1)(i) of this section shall be filed by the importer or 
consignee with the entry summary. The declaration shall be completed 
by the party responsible for the addition of such value. 

(2) Articles wholly the growth, product, or manufacture of a beneficia- 
ry country. In a case involving an article covered by a formal entry for 
which duty-free treatment is claimed under the ATPA and which is 
wholly the growth, product, or manufacture of a single beneficiary 
country as defined in § 10.202(a), a statement to that effect shall be in- 
cluded on the commercial invoice provided to Customs. 

(c) Shipments covered by an informal entry. The normal procedure for 
filing a claim for duty-free treatment as set forth in paragraph (a) of this 
section need not be followed, and the filing of the declaration provided 
for in paragraph (b)(1)(i) of this section will not be required, in a case 
involving a shipment covered by an informal entry. However, the port 
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director may require submission of such other evidence of entitlement 
to duty-free treatment as deemed necessary. 

(d) Evidence of direct importation. 

(1) Submission. The port director may require that appropriate ship- 
ping papers, invoices, or other documents be submitted within 60 days 
of the date of entry as evidence that the articles were “imported direct- 
ly”, as that term is defined in § 10.204. 

(2) Waiver. The port director may waive the submission of evidence of 
direct importation when otherwise satisfied, taking into consideration 
the kind and value of the merchandise, that the merchandise was, in 
fact, imported directly and that it otherwise clearly qualifies for duty- 
free treatment under the ATPA. 

(e) Verification of documentation. The documentation submitted un- 
der this section to demonstrate compliance with the requirements for 
duty-free treatment under the ATPA shall be subject to such verifica- 
tion as the port director deems necessary. In the event that the port di- 
rector is prevented from obtaining the necessary verification, the port 
director may treat the entry as fully dutiable. 


§ 10.208 Duty reductions for certain products. 


(a) General. Handbags, luggage, flat goods, work gloves, and leather 
wearing apparel that were not designated on August 5, 1983, as eligible 
articles for purposes of the Generalized System of Preferences under 
Title V, Trade Act of 1974, as amended (19 U.S.C. 2461-2466), are not 
eligible for duty-free treatment under the ATPA. However, any such ar- 
ticle from a beneficiary country may be subject to a reduced rate of duty 
set forth in the Harmonized Tariff Schedule of the United States in the 
applicable “Special” subcolumn followed by the symbol ‘J” in paren- 
thesis, provided the article is a product of any beneficiary country. For 
purposes of this section, an article is a “product of” a beneficiary coun- 
try if the article is either: 

(1) Wholly the growth, product, or manufacture of a beneficiary 
country; or 

(2) Anew or different article of commerce which has been grown, pro- 
duced, or manufactured in a beneficiary country. 

(b) Filing reduced-duty claim. A claim for reduced-duty treatment 
under the ATPA may be made at the time of filing the entry summary or 
other entry document by placing thereon the symbol “J” as a prefix to 
the Harmonized Tariff Schedule of the United States subheading num- 
ber applicable to each article for which reduced-duty treatment is 
claimed and by placing thereon the reduced duty rate applicable to each 
such article. 

(c) Verification of reduced-duty claim. Any claim for reduced-duty 
treatment under this section shall be subject to such verification as the 
port director deems necessary. In the event that the port director is pre- 
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vented from obtaining the necessary verification, the port director may 
treat the entry as dutiable at the applicable non-ATPA rate. 
SAMUEL H. BANKS, 
Acting Commissioner of Customs. 


Approved: December 24, 1997. 
JOHN P. SIMPSON, 
Deputy Assistant Secretary of the Treasury. 


Published in the Federal Register, January 30, 1998 (63 FR 4601) 
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Frank W. Hunger, Assistant Attorney General; David M. Cohen, Director, and Velta A. 
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dants. 


OPINION AND ORDER 


AQUILINO, Judge: The above-named plaintiff (“Fafer” or “FFC”) ini- 
tially pleaded six causes of action herein, essentially that the Interna- 
tional Trade Administration, U.S. Department of Commerce (“ITA”) 
(i) unlawfully amended its final determination of sales of certain cut-to- 
length carbon steel plate from Belgium at less than fair value! based on 
an erroneous recalculation of Fafer’s profit data, (ii) unlawfully rejected 
the model-match selection originally submitted by the company, (iii) un- 
lawfully rejected FFC’s clarification of the difference in merchandise 
adjustment information, (iv) incorrectly included the company’s cur- 
rent yearly increase in its pre-pension provision in G&A expense for 
cost-of-production and constructed-value calculations, (v) unlawfully 
committed various additional substantive errors in its use of 
constructed value, cost of production and price-to-price sales, and 


1 See 58 Fed. Reg. 37,083 (July 9, 1993) 
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(vi) unlawfully committed various additional computational and pro- 
gramming errors in its calculation of the weighted-average antidump- 
ing-duty margin assigned to Fafer. See Complaint, paras. 5-10. 


I 
Subsequent to this pleading, counsel for the plaintiff were invited to 
present a motion for judgment on the agency record within the meaning 
of CIT Rule 56.2. And they have done so, albeit focusing only on the first 
alleged cause of action.” To quote from plaintiff's statement pursuant to 
Rule 56.2(c), the ITA 


unlawfully amended its final determination based on an erroneous 
recalculation of Fafer’s profit data. Evidence of record establishes 
that the profit experience of Fafer calculated on a weighted average 
basis is substantially lower than that derived by the [ITA]. This in- 
correct calculation * * * substantially increased the margin per- 
centage applied to Fafer in the /Antidumping Duty Order and] 
Amendment to Final Determination of Sales at Less Than Fair Val- 
ue: Certain Cut-to-Length Carbon Steel Plate From Belgium, 58 
Fed.Reg. 44,164 (August 19, 1993). 


That increase was from 3.65 to 13.31. As explained in that amendment 
and now by the defendants, the petitioners before the agency alleged 
that it had 


failed to use all of Fafer’s reported profit data in the constructed val- 
ue calculation for the class or kind of merchandise. The profit data 
allegedly not used was that for Fafer’s “Z-type products,” which had 
profit margins exceeding the eight percent statutory minimum. 


“Z-type” steel refers to steel which has gone through special test- 
ing and for which the manufacturer supplies a certification guaran- 
teeing the product’s “through thickness”, or Z-axis, characteristics. 

* During the investigation, Fafer contended that its U.S. sales of 
plate pr oducts were not of the Z- -type, because they had not under- 
gone the requisite testing and certification and, therefore, should 
not be compared to Fafer’s home market sales of Z-type merchan- 
dise. * * * Petitioners contended the opposite. * * * Commerce 
agreed with Fafer. * * * Fafer did not then and does not now dispute 
that its Z-type products belong to the class or kind of merchandise 
covered by the investigation. * * * 

During the investigation, Commerce requested Fafer to supply 
average profit realized on home market sales of the class or kind of 
merchandise. * * * Fafer failed to provide this information. Instead, 
initially, it provided cost of production information, from which 
profit data could be calculated for a limited number of home market 
sales and products, excluding the Z-type products. * * * Subse- 
quently, Commerce requested, and Fafer supplied, cost of produc- 
tion information from which profit data could be calculated for 
Fafer’s home market sales of the Z-type merchandise. * * * 


2 There being no indication to the contrary, the court deems this approach to be an abandonment of any claim to 
relief on any of the other grounds initially pleaded 
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When Commerce recalculated Fafer’s profit for its home market 
sales, including profit for the Z-type products, the result was a prof- 
it greater than the statutory minimum. Commerce then used the 
recalculated profit figure in recalculating constructed value. As a 
result, Fafer’s estimated antidumping duty rate on plate increased 
substantially. * * * 

Defendants’ Memorandum, pp. 3-4 (citations omitted; underscoring in 
original). Counsel for the intervenors claim, among other things, that 
the ITA calculated profit using all of the products for which Fafer re- 
ported data® and that 


its proportional weighting of reported profit on Z-type products and 
non-Z-type products was proper given the record that Fafer itself 
created. 

Defendant-Intervenors’ Memorandum, p. 10 (footnote omitted). 

The plaintiff responds that the agency unlawfully used the sampling 
of Z-type profit to account for a much greater percentage of home-mar- 
ket sales than the record reflects for that particular product; that the 
ITA unlawfully failed to base profit upon sales of comparable merchan- 
dise to the United States; and that it committed reversible error by dis- 
guising an unlawful amendment to its final determination as a 
correction of ministerial error. See Plaintiff's Reply passim. 


II 


The court’s jurisdiction is pursuant to 28 U.S.C. §§ 1581(c), 2631(c), 
and its standard for review of the contested agency determination(s) is 
whether they are unsupported by substantial evidence on the record or 
otherwise not in accordance with law. 19 U.S.C. § 1516a(b)(1)(B); 
28 U.S.C. § 2640(b). 


A 
Congress has adopted short periods of time within which the ITA 
must carry out its responsibilities, including issuance of final deter- 
minations under 19 U.S.C. § 1673d(a). Subsection (e) of that section 
1673d provides that the ITA 


establish procedures for the correction of ministerial errors in final 
determinations within a reasonable time after the determinations 
are issued under this section. Such procedures shall ensure oppor- 
tunity for interested parties to present their views regarding any 
such errors. As used in this subsection,:the term “ministerial error” 
includes errors in addition, subtraction, or other arithmetic func- 
tion, clerical errors resulting from inaccurate copying, duplication, 
or the like, and any other type of unintentional error which the 
[ITA] considers ministerial. 


And the agency has established such procedures pursuant to this man- 


date’, including a definition of ministerial error essentially in haec ver- 
ba the statute. 


3 See Defendant-Intervenors’ Memorandum, p. 7. 


4 See 19 C.FR. §353.28 (1993). This regulation provides for disclosure of and comment on ITA “calculations per- 
formed in connection with a final antidumping duty determination”, which the record shows occurred in this matter. 





72 CUSTOMS BULLETIN AND DECISIONS, VOL. 32, NO. 6, JANUARY 11, 1998 


As indicated, the plaintiff claims a “substantive methodological 
change under the guise of a clerical error correction”® not contemplated 
by this statutory section, arguing that its last clause is 


limited to errors of the same general nature or kind as those con- 
noted by the word “errors in addition, subtraction, or other arith- 
metic function, clerical errors resulting from inaccurate copying, 
duplication, or the like.” 
Plaintiff's Reply, p. 26. Of course, that clause covers “any other type of 
unintentional error” which the ITA “considers ministerial”, but, even if 
plaintiff's position that this language “should not be read as a grant of 
unbridled discretion for Commerce to determine when an act is ministe- 
rial in nature”® is well-taken’, the court is not persuaded that the 
agency’s approach was anything more than arithmetic. That is, from the 
beginning the methodology for which the ITA opted was to use 
constructed value for the foreign market, including profit, as prescribed 
by 19 U.S.C. §§ 1677b(a)(2) and (e). Compare Notice of Preliminary De- 
terminations of Sales at Less Than Fair Value and Postponement of Fi- 
nal Determinations: Certain Hot-Rolled Carbon Steel Flat Products, 
Certain Cold-Rolled Carbon Steel Flat Products, and Certain Cut-to- 
Length Carbon Steel Plate From Belgium, 58 Fed.Reg. 7,075, 7,076 (Feb. 
4, 1993), with Final Determinations of Sales at Less Than Fair Value: 
Certain Hot-Rolled Carbon Steel Flat Products, Certain Cold-Rolled 
Carbon Steel Flat Products, and Certain Cut-to-Length Carbon Steel 
Plate From Belgium, 58 Fed.Reg. 37,083, 37,084 (July 9, 1993). That ap- 
proach did not change, only the profit calculation in regard thereto. And 
this court is unable to conclude that this kind of amendment, which ad- 
mittedly can and did have material impact, is therefore violative of the 
ITA’s authority under section 1673d(e), supra. 


B 


The record reflects Fafer sales of Z-type product in its home market 
but not in the United States during the period of agency investigation. 
Whereupon the plaintiff argues that 


basing profit upon sales of comparable merchandise to the United 
States by the individual producer under investigation remains the 
only authoritative method of deriving profit for purposes of the con- 
structed value methodology. 


Plaintiff's Reply, pp. 23-24, citing Certain Electric Motors from Japan; 
Final Determination of Sales of Large Motors at Less Than Fair Value 
and Suspension of Investigation for Small Motors, 45 Fed.Reg. 73,723 
(Nov. 6, 1980). It claims to have been “compelled” to make this argu- 
ment by defendants’ contention herein that it agrees with ITA inter- 


5 Plaintiff's Reply, pp. 24-25. 

6d. at 26 

‘ But compare Webster’s Third New International Dictionary of the English Language Unabridged (1993), which 
defines ministerial at page 1439 to mean, among other things, “of, being, or having the characteristics of an act or duty 


belonging to the administration of the executive function in government and specifically prescribed by law as part of 
the official duties of an office”. 
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pretation of the governing statute as requiring inclusion of profit 
realized on sales of the entire class or kind of home-market merchandise 
in constructing value, not just profit realized on the type of goods actual- 
ly exported to the United States. Compare id. at 20 with Defendants’ 
Memorandum, p. 8. 

Whether the plaintiff really agrees with this contention or not®, it 
does admit that, in 


the case at hand, both non Z-type and Z-type product comprise mer- 
chandise which is of the same general class or kind as the merchan- 
dise under consideration. 


Plaintiff's Brief, p. 15. And the governing statute, 19 U.S.C §1677b(e)(1) 
(1993), provided that constructed value include 


* * * (B) an amount for * * * profit equal to that usually reflected in 
sales of merchandise of the same general class or kind as the mer- 
chandise under consideration which are made by producers in the 
country of exportation, in the usual commercial quantities and in 
the ordinary course of trade, except that * * * 


(ii) the amount for profit shall not be less than 8 percent of 

the sum of * * * general expenses and cost; * * * 
Seealso19C.FR.§ 353.50(a)(2) (1993). Given the foregoing admission 
and language of the statute (and regulation based thereon), the plaintiff 
has little ground to argue that the focus of the ITA when considering 
profit should only have been on the merchandise it exported from the 


home market. That is, the court concludes that the agency’s focus on 
profit on sales of the merchandise in the country of exportation is sup- 
ported by substantial evidence and otherwise in accordance with law. 


C 


Plaintiff's more pressing point is that that focus unlawfully skewed 
home-market profit and thus the margin of dumping in the United Sta- 


tes. Its position has two alternative prongs, the first being that the ITA 
reject 


any profit on home market sales of Z-type product and include in its 
profit calculation only sales of non Z-type product since non Z-type 
product sales comprise nearly * * * [all] home market sales[,°] 


or second, the 


only other way to reach a fair and reasonable result in this instance 
is to read 19 U.S.C. §1677b(e)(1)(B) as requiring that Commerce 
utilize a proportional allocation of profit that reflects the actual 
sales volume reported in the home market. 


Plaintiff's Brief, p. 15 (emphasis in original). 


As a respondent in the administrative proceedings, Fafer was called 
upon by the agency to report the “average profit realized on home mar- 


8 CP Plaintiff's Reply, p. 20 (“Fafer’s principal brief * * * expressed neither agreement{] nor disagreement about 
whether this practice is lawful or appropriate”). 


9 Plaintiff's Brief, p. 15 
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ket/third country sales of the class or kind of merchandise.” !° While the 
company ultimately responded with regard to Z-type, as well as non-Z- 
type, product in its home market, the “sales information submitted to 
Commerce for constructed value purposes was merely a sampling of 
overall home market sales”. Plaintiff's Brief, p. 9. See also Plaintiff's Re- 
ply, pp. 6-13. The record supports this representation, as well as the rep- 
resentation that Z-type sales in the home market were but a fraction of 
sales of the other kind of product. However, it does not necessarily fol- 
low, as the plaintiff argues, that the relatively few or small Z-type sales 
were not “in the usual commercial quantities or in the ordinary course 
of trade” within the meaning of section 1677b(e)(1), supra. Indeed, the 
record which Fafer helped create does not support this thesis. And the 
court notes in passing that the plaintiff also has not established the exis- 
tence of any price-quantity correlation so as to bring the statutory defi- 
nition of “usual commercial quantities”!! into question. That different 
products may be sold at different prices does not necessarily establish 
that the latter are the result of quantity differences. In sum, the court is 
not persuaded that derivation of profit from all of the products within 
the class or kind of Fafer’s merchandise was not in accordance with law. 
With regard to plaintiff's plea for a proportional allocation of profit, at 
the time of Fafer’s home-market sales, the ITA had authority to 
construct value by selecting 
appropriate samples and averages * * *; but such samples and aver- 
ages shall be representative of the transactions under investiga- 
tion.** 
In Nachi-Fujikoshi Corp. v. United States, 19 CIT 914, 918, 890 FSupp. 
1106, 1109 (1995), the court reaffirmed that, while the agency had dis- 
cretion to resort to sampling under the conditions specified in 19 U.S.C. 
§1677f-1(a), such sampling could “not be utilized in a manner which 
produces unrepresentative results.” In determining whether the ITA 
has abused its discretion in its sampling methodology, a court must take 
into account the precise circumstances of each case. NTN Bearing Corp. 
of America v. United States, 997 F.2d 1453, 1458 (Fed.Cir. 1993). Those 
at bar do not reflect direct agency resort to “generally recognized sam- 
pling techniques” within the meaning of 19 U.S.C. §1677f-1(a) (1993). 
Rather, respondent Fafer submitted the samples of its home-market 
business, but the ITA was not at liberty to blindly accept them. Cf. INA 
Walzlager Schaeffler KG v. United States,21CIT__,_ _—« 957 FSupp. 
251, 273 (1997). As this and other courts have held, the agency’s author- 
ity under the Trade Agreements Act of 1979, as amended, is “subject toa 
rational relationship between data chosen and the matter to which they 
are to apply.” Manifattura Emmepi S.p.A. v. United States, 16 CIT 619, 


10 Defendants’ Confidential Appendix (“ConfApp”), Exhibit 1 (Record Document 29, p. 15). This request was condi- 
tioned upon whether or not the company’s profit exceeded the statutory minimum 8 percent. 

1119 US.C. §1677(17 

12 19 U.S.C. §1677f-1(b) (1993). This subsection, which was adopted in the Trade and Tariff Act of 1984, Pub. L. No 


98-573, §620(a), 98 Stat. 2948, 3039, was amended by the Uruguay Round Agreements Act, Pub. L. No. 103-465, 
§229(a), 108 Stat. 4809, 4889 (1994). 
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624, 799 FSupp. 110, 115 (1992). See, e.g., D & L Supply Co. v. United 
States, 113 F3d 1220 (Fed.Cir. 1997); Sigma Corporation v. United 
States, 117 F3d 1401, 1410-12 (Fed.Cir. 1997). While these cases in- 
volved judicial review of ITA enforcement of different sections of the 
statute, this court is not persuaded that the principle(s) enunciated 
therein are inapposite to this case where the agency had clear discretion 
to construct value pursuant to 19 U.S.C. §1677b(e) (1993), but not to 
such a degree of distortion of the record as presented herein. Cf. Tor- 
rington Company v. United States,21CIT___—,__—_—«, 969 FSupp. 1332, 
1335 (1997). 

Hence, this court must confirm plaintiff's complaint that its home- 
market profit on Z-type product has become extrapolated out of realistic 
and rational proportion. Perhaps the simple reason for this, as the court 
has concluded above, is the ministerial nature of the ITA’s approach!?, 
which may well have been all that was permissible, given its timing. 


Ill 


Whatever the reason for the distortion contested herein, the court 
concludes in light of the foregoing that plaintiff's motion for judgment 
on the agency record must be granted, and the 13.31 weighted-average 
margin percentage reported for FFC at 58 Fed.Reg. 44,164 must be, and 
it hereby is, vacated. 

The ITA may have 45 days from the date hereof to consider and report 
whether, in the exercise of its sound discretion, factoring plaintiff's prof- 
iton home-market sales of Z-type product in a manner more reflective of 
the record leads to a weighted-average margin percentage greater than 
the 3.65 reported at 58 Fed.Reg. 37,091 for FFC. If the court does not 
receive an affirmative report to this effect by the end of this period, that 
original margin will be affirmed. 


13 Cf. Defendants’ ConfApp, Exhibit 4 (Confidential Document 159). 
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(Slip Op. 98-5) 
MARUBENI AMERICA CORP, PLAINTIFF v. UNITED STATES, DEFENDANT 
Court No. 91-10-00730 
(Dated January 20, 1998) 


INTERLOCUTORY ORDER 


NEWMAN, Senior Judge: The subject action is before the court on an 
order from the United States Court of Appeals for the Federal Circuit 
(“CAFC”) reversing and remanding this court’s decisions. Marubeni 
America Corporation v. United States Fed. Cir. C.A. 96-1310 
(1997). The CAFC’s mandate having been issued on July 14, 1997, it is 
hereby: 

ORDERED that this court’s Judgment Orders of October 3, 1995 and 
January 23, 1996, granting defendant’s motion for summary judgment 
with respect to the classification of the subject merchandise identified as 
seamless copper tube, or as Thermofin Tube, with or without other 
words of description, are vacated; and it is further 

ORDERED that the classification by the United States Customs Service 
of the subject merchandise, identified as seamless copper tube, or as 
Thermofin Tube, with or without other words of description, under sub- 
heading 7407.10.10, HTSUS is overruled; and it is further 

ORDERED that the United States Customs Service shall reclassify the 
subject merchandise under subheading 7411.10.10, HTSUS, and shall 
reliquidate the entries listed on Schedules A and B attached hereto, cov- 
ering said merchandise, and refund all excess duties; and it is further 

ORDERED that the United States Customs Service shall pay interest on 
the excess duties refunded for the entries listed on Schedule A, pursuant 
to 19 U.S.C. § 1520(d) (1992) (now repealed), and 28 U.S.C. § 2644; and it 
is further 

ORDERED that the United States Customs Service shall pay interest on 
the excess duties deposited against those entries listed on Schedule B, 
pursuant to 28 U.S.C. § 2644 from the filing date of the summons in this 
action, October 3, 1991, to the date of refund; and it is further 

ORDERED that when the decision in Travenol Laboratories, Inc. v. 
United States, __ F.3d , No. 96-1534 (Fed. Cir. July 2, 1997), reh’g 
denied, (Fed. Cir. October 23, 1997) becomes final and the time to seek 
further judicial review has expired, this Court will entertain any re- 
quests from the parties to determine whether the Customs Service 
should pay interest on the excess duties refunded from the entries listed 
on Schedule B, pursuant to 19 U.S.C. § 1505(c), as amended by the Cus- 
toms Modernization Act, effective December 8, 1993. 
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SCHEDULE “A” 


ENTRIES WITH NO INTEREST “ISSUE” 


Port: Seattle 


Plaintiff 


Marubeni America Corporation 


Protest No 
3001-90-100984 


3001-90-100985 


3001-90-100986 


3001-90-100987 


3001-90-100991 


3001-90-101158 


Entry No. 
221-0725936-2 
221-0727169-8 
221-0727170-6 
221-0727940-2 
221-0727941-0 
221-0727969-1 
221-0728442-8 
221-0728640-7 
221-0728642-3 
221-0728776-9 
221-0728876-7 
221-0728878-3 
221-0728921-1 
221-0729143-1 
221-0729225-6 
221-0729226—4 
221-0729280-1 
221-0729394—0 
221-0729397-3 
221-0729395-7 
221-0729398-1 
221-0728775-1 
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SCHEDULE “B” 


ENTRIES WHICH MAY REQUIRE PAYMENT OF ADDRNONAL INTEREST 


Port: Seattle 


Plaintiff 


Marubeni America Corporation 


Protest No. 
3001-90-—100987 
3001-90-100988 


3001-90-100989 


3001-90-100990 


3001-90-100991 


3001-90-100992 


3001-90-101064 


3001-90-101156 


3001-90-101199 


3001-90-101200 


Entry No. 
-—0729489-8 


291-0729676-0 
221-0729885-7 
221-0729971-5 
221-0730059-6 


22.1-0730060-4 
221-0730123-0 
221-0729777-6 
221-0729778-4 
22.1-0729820-4 
22.1-0729882-4 
221-0729883-2 
221-0729884-0 
221-0729970-7 
221-0730058-8 


221-0729142-3 
221-0730208-9 
221-0730217-0 
221-0730239-4 
221-0730240-2 


221-0730373-1 
221-0730420-0 


221-0730360-8 
221-0730361-6 
221-0730550-4 
221-073055 1-2 
221-0730607-2 


221-0730646-0 
221-0730647-8 
221-0730721-1 
221-0730722-9 
221-0730723-7 
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SCHEDULE “B” (continued) 


Plaintiff 


Marubeni America Corporation 


Protest No. 


3001-90-101227 


3001-90-101277 


3001-90-101278 


3001-90-101415 


3001-90-101417 
3001-90-101424 


3001-90-101425 


3001-90-101426 


Entry No. 


~-0730826-8 
0730838-3 
0730839-1 
-0730949-8 
1-0730951-4 
221-0731141-1 
221-0731142-9 
221-0731143-7 
221-0730950-6 
221-0731032-2 
221-0731033-0 
221-0731074—4 
221-0731144-5 
221-0731180-9 
221-0731283-1 
221-0731284-9 
221-0731285-6 
221-0731301-1 
221-0731690-7 
221-0731691-5 
221-0731523-0 
221-0731605-5 
221-0731606-3 
221-0731607-1 
221-0731608-9 
221-0731406-8 
221-0731408-4 
221-0731409-2 
221-0731464-7 
221-0731479-5 


1 
1 
1 
1 


22 
22 
22, 
22 
22 
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(Slip Op. 98-6) 


SNR ROULEMENTS, PLAINTIFF v. UNITED STATES, DEFENDANT, AND 
FEDERAL-MOGUL CORP AND TORRINGTON CO., DEFENDANT-INTERVENORS 


Court No. 93-08-00489 


Plaintiff, SNR Roulements (“SNR”), moves this Court for judgment on the agency re- 
cord pursuant to Rule 56.2 of the Rules of this Court. SNR challenges the Department of 
Commerce, International Trade Administration’s (“Commerce”) final results of the third 
administrative review, entitled Final Results of Antidumping Duty Administrative Re- 
views and Revocation in Part of an Antidumping Duty Order, 58 Fed. Reg. 39,729 (July 26, 
1993) (“Final Results”). SNR claims Commerce erred in its calculation of U.S. price and 
foreign market value (“FMV”) in the Final Results by deducting direct selling expenses 
incurred in the United States from U.S. price rather than adding such expenses to FMV. 

Held: SNR’s motion for judgment on the agency record is denied and this case is dis- 
missed. 

[Plaintiff's motion denied; case dismissed. ] 


(Dated January 23, 1998) 


Grunfeld, Desiderio, Lebowitz & Silverman (Bruce M. Mitchell, Jeffrey S. Grimson and 
Philip S. Gallas) for plaintiffs. 

Frank W. Hunger, Assistant Attorney General; David M. Cohen, Director, Commercial 
Litigation Branch, Civili Division, U.S. Department of Justice (Jeffrey M. Telep); of coun- 
sel: Thomas H. Fine, Attorney-Advisor, Office of the Chief Counsel for Import Administra- 
tion, Department of Commerce, for defendant. 

Frederick L. Ikenson, PC. (Frederick L. Ikenson, Larry Hampel and Joseph A. Perna, V) 
for defendant-intervenor Federal-Mogu! Corporation. 

Stewart and Stewart (Terence P Stewart, Wesley K. Caine and Lane S. Hurewitz) for de- 
fendant-intervenor The Torrington Company. 


OPINION 


TSOUCALAS, Senior Judge: Plaintiff, SNR Roulements (“SNR”), 
moves this Court for judgment on the agency record pursuant to Rule 
56.2 of the Rules of this Court. SNR challenge the Department of Com- 
merce, International Trade Administration’s (“Commerce”) final re- 
sults of the third administrative review, entitled Final Results of 
Antidumping Duty Administrative Reviews and Revocation in Part of 


an Antidumping Duty Order, 58 Fed. Reg. 39,729 (July 26, 1993) (“Final 
Results”). 


BACKGROUND 


The administrative review at issue encompasses imports of antifric- 
tion bearings during the review period, May 1, 1991 through April 30, 
1992. See Final Results, 58 Fed. Reg. at 39,729. On April 27, 1993, Com- 
merce published the preliminary results of the instant review. See Anti- 
friction Bearings (Other Than Tapered Roller Bearings) and Parts 
Thereof From France; Preliminary Results of Antidumping Duty Ad- 
ministrative Reviews and Partial Termination of Administrative Re- 
views, 58 Fed. Reg. 25,606. On July 26, 1993, Commerce published the 
Final Results at issue. See Final Results, 58 Fed. Reg. at 39,729. 

SNR claims Commerce erred in its calculation of U.S. price and for- 
eign market value (“FMV”) by deducting direct selling expenses in- 
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curred in the United States from U.S. price rather than adding such 
expenses to FMV. 
DISCUSSION 

The Court has jurisdiction over this matter under 19 U.S.C. 
§ 1516a(a)(2) (1994) and 28 U.S.C. § 1581(c) (1994). 

The Court must uphold Commerce’s final determination unless it is 
“unsupported by substantial evidence on the record, or otherwise not in 
accordance with law.” 19 U.S.C. § 1516a(b)(1)(B). Substantial evidence 
is “more than a mere scintilla. It means such relevant evidence as a rea- 
sonable mind might accept as adequate to support a conclusion.” Uni- 
versal Camera Corp. v. NLRB, 340 U.S. 474, 477 (1951) (quoting 
Consolidated Edison Co. v. NLRB, 305 U.S. 197, 229 (1938)). “It is not 
within the Court’s domain either to weigh the adequate quality or quan- 
tity of the evidence for sufficiency or to reject a finding on grounds of a 
differing interpretation of the record.” Timken Co. v. United States, 
12 CIT 955, 962, 699 F. Supp. 300, 306 (1988), aff'd, 894 F.2d 385 (Fed. 
Cir. 1990). 

Commerce deducted direct expenses incurred in the United States 
from U.S. price in exporter’s sales price (“ESP”) sales pursuant to 
19 U.S.C. § 1677a(e)(2) (1988). Section 1677a(e)(2) states that Com- 
merce is to reduce ESP by the amount, if any, of “expenses generally in- 
curred by or for the account of the exporter in the United States in 
selling identical or substantially identical merchandise.” Plaintiff ar- 
gues that Commerce should have added the expenses at issue to FMV. 
According to SNR, Commerce improperly has continued to apply sec- 
tion 1677a(e)(2) to indirect and direct selling expenses although the 
Court of Appeals for the Federal Circuit (“CAFC”) has interpreted that 
section to refer exclusively to indirect selling expenses. SNR’s Mem. 
Supp. Mot. J. Agency R. at 4-6. 

The CAFC determined that Commerce may deduct direct selling ex- 
penses incurred in the United States from ESP pursuant to section 
1677a(e)(2) just days after SNR filed their motion in this case. See Koyo 
Seiko Co. v. United States, 36 F.3d 1565 (Fed. Cir. 1994). In that case, the 
CAFC first found that the plain language of section 1677a(e)(2) was not 
dispositive. The court then concluded that Commerce’s treatment of 
US. direct selling expenses was reasonable, as it “evidences an attempt 
to make mirror-image adjustments to foreign market value and export- 
er’s sales price so that they can be fairly compared at the same point in 
the chain of commerce.” Koyo Seiko, 36 F.3d at 1573; see also NTN Bear- 
ing Corp. of Am. v. United States, 19 CIT : , 905 F. Supp. 1083, 
1088 (1995); NTN Bearing Corp. of Am. v. United States,19 CIT __, 
___, 903 F Supp. 62, 66 (1995). 


CONCLUSION 
Commerce’s decision to adjust ESP by deducting certain direct selling 
expenses incurred in the United States is supported by substantial evi- 


dence and is, therefore, affirmed. Commerce is sustained as to all other 
issues. 
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